
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



t^ 



K-t '''^.& 



THE LAW REVIEW. 



VOL. XV. 



London t 

SPOTT1SWOOUB8 and Shaw 

I New-fttreet- Square 



THE 



LAW REVIEW, 



^uarttrlp Sonmal 



or 



BRITISH AND FOREIGN JURISPRUDENCE. 



VOL. XV. 



NOVEMBER, 1851.— FEBRUARY, 1852. 



LONDON: 
V. & R. STEVENS, & G. S. NORTON, 

BELL YABD, LINCOLN'S INN. 

1852. 







>. % ■^>- 


b^ 






<j 


>^ 



CONTENTS OF No. XXIX. 



Page 

Art. I. — The Condition and Policy of the Pijofession. 

1. England as it is. By Wm. Johnston, Esq., Barrister. 
Murray, 1851. 

2. A Letter on Beform of the Superior Courts of Com- 
mon Law to the Right Hon. Lord John Russell. By 
R. P. CoLLiEK, of the Inner Temple, Barrister-at-Law, 
Recorder of Penzance. Turpin, 1851. 

3. A Letter to the Right Hon. Sir James Graham, M. P., 
on the Establishment of an Issue Court By Edward 
Morton. 1851- - - - -1 

Art, II. — The Court of Bankruptcy - - - 49 

Art. IIL — Equity Jurisdiction in County Courts - 63 

Art. IV. — Election Bribery and Corruption - - 75 

Art. V. — French Criminal Procedure - - - 86 

Art. VL — Tribunals of Commerce — Natural Pro- 
cedure - - - - - - 93 

Art. VII. — The Reform op the Superior Courts of 

Common Law - - - - - 98 

Art. VIII. — On the Union of Law and Equity - 107 

Art. IX. — Progress op Law Reform in Sweden - 126 

Art.-X. — The Ecclesiastical Courts. 

Second Report, Fees (Courts of Law and Equity, Sec). 
Ordered by the House of Commons to be printed 
14th August, 1850. (No. 711. Session 1850-51.) - 164 

Art. XL — The Appellate Jurisdiction - - 168 



11 CONTENTS. 

Page 

Art. Xll. — Official Investigation of Titles. 

1* Outlines of a Plan for insuring the Stability and re- 
ducing the Expense of investigating Titles to Landed 
Property by means of their Official Investigation and 
Certification. By Henry Tyrwhitt Frend, Bai*- 
rister-at-Law. London : Benning & Co. 1850. 

2. Copy of a Report dated May 3. 1861, from the In- 
cumbered Estates' Commissioners of Ireland, with 
respect to their proceedings. Ordered by the House 
of Commons to be printed May 5. 1851. No. 258. 174 

Art. XIII. — Bar Etiquette. 

1. Bar Etiquette. In reference to the Rule requiring 
the intermediary agency of an Attorney between 
Counsel and Client, with an Analytical Account of 
the Alterations in Practice proposed by the Com- 
mon Law Commission. By James Stephen, Esq., 
of the Middle Temple, Barrister-at-Law. London : 
Butterworth, 1851. 

2. Advocacy in the County Courts. A Letter to Sir 
Alexander Cockburn, M. P., Her Majesty's Attorney- 

• General. By a BARRiSTEit OF The InkeH Temple. 
London: Sweet, 1851, 

3. County Courts. A Letter to Lord Campbell, Lord 
Chief Justice of England, on the Bill now before Par- 
liament for altering the character of the County 
Courts, by extending their Jurisdiction to 50/. By 
John Warrington Rogers, Esq., of the Middle 
Temple, BarriSter-at-Law. London : Benning & Co., 
1850- - ' - - . -189 

Aut. *XIV. — i Law Amendment in Scotland. 

1. Report of the Committee appointed at a preliminary 
Meeting to consider and report on the proper Con- 

• stitution of a Law Amendment Society in Glasgow, in 
connection with the London Society for promoting the 
Amendment of the Law. 1851. 

I 2. First Report of the Special Committee of the Town 

I Council of Aberdeen upon the Amendment and Assi- 

milation of the Commercial Laws of England and 
Scotland - '^ - . , . 204 



CONTENTS. lU 

Page 
Abt. XV. — Legal Education - - - - 209 

Note (A) to Art. L p. 31. - - - - 216 

Note (B) to Art. L p. 33. - - - - 217 

Postscript «------ 218 



ERRATA, No. XXVIII. 

p. 431, line 3 from foot, for " wide," read "trial." 

P. 432, line 4 from foot, for ** had," read «« Lords." 

ib. line 9 frx>m foot, for " decreed,*' read " devised." 

P. 437, line 10 from foot, for ** received," read ** reasoned." 

ib. line 13 from foot, for *' animated,'* read " determined." 

P. 436, line 3 from foot, for « position," read « practice ** 



CONTENTS OF No. XXX. 



Page 

Art. I. — The Code Civil and its Authors. 

Les Lois de la ProcMure Civile* Par G. L. Carr^. 
Tomes 6. 3® Edition, par Chauvrau-'Adolphb. Paris, 
1844 - - - - - - - 221 

Art. n. — National Intervention - - . 253 

Art. UL — Progress of Law Reform in Sweden - 265 

Art. IV. — Commissions of Inquiry . - - 269 

Art. V, — On the Preparation of Acts of Parlia- 
ment .•--.. 300 

Art. VI. — On the Union of Law and Equitt in re- 
lation TO THE County Courts - - - 313 

Art, VII. — The New Pilgrim's Progress. Chapter VL 326 

Art. VIIL — Parliamentary Oaths . - - 334 

Art. IX. — Juvenile Offenders: Preventive and Re- 
formatory Schools - - - . 344 

Art. X. — Compulsory Enfranchisement of Copyholds. 

1. Report from the Select Committee on Enfranchise- 
. ment of Copyholds* Bill, together with the Proceedings 

of the Committee on Minutes of Evidence. Ordered 
to be printed 17th July, 1851. 

2. A Bill (No. 3.), as amended by the Select Committee, 
to extend the Provisions of the Acts for the Com- 
mutation of Manorial Rights and for the gradual 
Enfranchisement of Copyhold and Customary Tenure. 
Ordered to be printed l7th July, 1851 - - 358 



11 CONTENTS. 

Page 

Aet. XL— Law Amendment and the Judges of the 

Superior Courts ----- 365 

Art. XIL— Number XXIX. - - - -372 

Art. XIII. — Report of the Society for promoting 
the Amendment of the Law. 

The Bar, the Attorney, and the Client - - - 377 

Art. XIV.— France - - - - - 402 

Art. XV. — The Law Amendment Society: its Progress 
AND Prospects. 

Reports and Papers of the Society for promoting the 
Amendment of the Law. Printed by Spottiswoodes 
8e Shaw, and sold at the Office of the Society, 21. 
Regent Street : 1844—1852- - - - 409 

Art. XVI. — Report of the Eqihty Commttteb of the 

Law Amendment SocrBTY on the Master's Office 432 

Postscript ------- 442 



THE 



LAW REVIEW. 



ART. I. — THE CONDITION AND POLICY OF THE 
PROFESSION. 

1. England as it is. By Wm. Johnston, Esq., Barrister. Mur- 
ray, 1851. 

2. A Letter on Reform of the Superior Courts of Common Law 
to the Right Hon, Lord John Russell, By R. P. Collieb, of 
the Inner Temple, Barrister-at-Law, Recorder of Penzance. 
Turpin, 1851. 

3. A Letter to the Right Hon, Sir James Graham^ M,P,y on the 
Establishment of an Issue Court, By Edward Morton. 1851. 

No reflecting man will doubt that a strong feeling of distrust 
and alienation has sprung up recently between the profes-> 
sional lawyer and the public, now no longer the client. A 
member of the Legal Profession is looked upon with a 
kind of terror as a destructive engine, which, though neces- 
sarily employed against an enemy, yet may possibly recoil 
upon the person who so employs it, and involve him, as 
well as his antagonist, in destruction. Most prudent men 
now take care to avoid lawsuits ; to submit even to wrong 
and injustice rather than subject themselves to the expense 
and anxiety occasioned by forensic contention ; and thus it is 
that only on some great occasion, or strong excitement, the 
professional man is employed. This is not a state of things 
that we wish to see prolonged. It is not at all desirable for 
the interests of the public, still less so perhaps for the interests 
of the Profession. This then may be a proper time for consider- 
ing the causes of the estrangement ; of pointing out freely, 
but in a friendly spirit, some of the errors of all branches of 
Vol. XV.— Nov. 1851. b 



2 The Condition and Policy 

the Law, and for throwing out some suggestions which may 
promote a better understanding. The Profession are suffering, 
but the community heeds it not ; they are utterly insensible 
to the groans of the lawyer, nay, many of them secretly enjoy 
his calamity, and could have no better sport than to see one 
branch of the Profession at war with the other ; some indeed 
would consider this a species of retributive justice. 

As the friends, then, of the Profession, we shall endeavour 
to give them counsel as to their true interests ; being well 
satisfied that without due attention to the signs of the times, 
a perilous season is at hand for them, and that they never 
stood in greater need of sound and honest guidance than at a 
time when the public are beginning to feel their strength, 
and would most willingly throw off the yoke under which 
they have so long, and we must say so grievously suffered. 

Let us then, in an affectionate spirit to the Profession, but 
having also in view the just rights of the other branches of 
the community, endeavour to trace the history of the dis- 
affection that now exists, the surest sign of which is the want 
of employment of the lawyer. 

In this inquiry we shall take with us the observations of 
Mr. Johnston, who, in his " Inquiry into the Present State 
of England," has very properly devoted several chapters to 
the state of the Profession, and may be referred to as an im- 
partial and attentive spectator by no means sanguine or 
extensive in his views as to Law, or any other species of 
Reform. He agrees with us as to the general distaste pre- 
vailing for the Law as now administered. 

** We have, indeed, come to such a pass in respect to these 
matters, that, in the opinion of many, there is no such practical 
tyranny in this country as the condition of the Law. And this 
opinion is formed in no spirit of hostility to the Government or 
the State, but concurrently with the belief that the State is sin- 
cerely desirous of mitigating this evil as much as it can. But 
there are evils of society which grow with its growth, and even 
strengthen with its strength, and which become so interlaced and 
interwoven with the very framework and structure of society 
itself that, without its dissolution, such evils must, in some con- 
siderable degree, remain. It is, perhaps, not going too far to say. 
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that all but the very vindictive or the very rich are, in this coun- 
try, exceedingly afraid to engage in law, even when convinced 
they have a good cause. The former class are for the moment 
reckless, and the latter indifferent; and so they order law pro- 
ceedings to be taken. Many questions also go into the hands of 
the lawyers as a matter of course, because they evidently must 
go there. But where a choice of going to law, or not going to 
law, is to be deliberately exercised, many persons in England 
forego their rights every day, either from policy or in disgust." — 
Johnston^ c. 27. 

And Mr. Collier says much the same thing. 

" The public have long viewed the administration of the Law 
with deep dissatisfaction, in spite of their perfect confidence in the 
ability and purity of the Judges. The most cursory glance at the 
jurisdiction and modes of procedure of our various Courts abun- 
dantly shows this dissatisfaction not to be referable to a mere 
spirit of grumbling ; which a more intimate acquaintance with 
them affords, from the evidence of the delays, the hardships, and 
injustice of the Law, as well as of the patience with which those 
evils have been endured.*' — Collier^ p. 3. 

The state of the Legal Profession in England has thus 
become for some time the subject of much anxiety and 
trouble to many persons removed from any personal interest 
in professional concerns. The lawyer has so much to do 
with the daily affairs of life, that his condition is of no mean 
importance to the whole conomunity. To him are entrusted 
so many of the affairs of mankind ; he is the friend, adviser, 
referee, and administrator of so many ; so few steps in life 
can be taken without his assistance ; his powers are so great ; 
his knowledge so extensive ; his influence so weighty ; that 
his state and position are matters of public importance. In 
a small neighbourhood he often wields all the real power of 
the parish or the borough, and sometimes rules as a tyrant. 
He acts and thinks for the Community. He pervades 
society. 

Another great characteristic of the Profession of the Law 
is its apparent omnipresence. The first temporal subject of the 
realm, the Lord Chancellor, walks close to the sovereign; 
seek out the vilest felon in the prison, and you find him in 
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4 The Condition and Policy 

confidential talk with his lawyer. Visit the saloons of the 
great and noble ; who are the most courted and the most in- 
fluential? Who enlivens the dinner-table? who leads the 
senate ? who rules the vestry ? who returns the member to 
Parliament? who commences the action? who issues the 
writ ? who regulates the settlement ? who draws the act ? 
who settles the will ? the lawyer comes most readily to the 
mind in all these matters. The lawyer that is, — the lawyer 
that was, — the lawyer that is to be. He prompts, thinks, 
acts, encourages, promotes, suggests, advises, speaks, declares, 
exposes, establishes ; what if he also defames, disgraces, un- 
dermines, and ruins? 

The Legal Profession being thus the depository of these 
enormous powers, it is of the utmost importance that they 
should be properly exercised. The weal or woe of the other 
classes of the community depend much upon this ; and we 
shall therefore consider whether the Profession is now in a 
healthy state, and in a condition to be fully trusted ; whether 
It does fairly represent and act up to the wishes of the com- 
munity ; and whether there are any remedial measures which 
can be applied. 

TVe would commence by asking a question as bearing on 
this subject. Is a proper amount of confidence at present 
reposed in the Profession? Is there a just appreciation of 
the services rendered when resort is had to them ? The law- 
yer may be employed when necessity, more or less extreme, 
forces his assistance upon the client ; but this is, we appre- 
hend, often looked upon as a remedy almost worse than 
the disease. The payment of money even justly due to 
creditors is not always a pleasing duty, but the lawyer's bill 
is almost proverbially that which is paid with the worst 
grace. Now there is no good reason why this feeling should 
exist. The right established ; the debt recovered ; the land 
conveyed ; the evil averted, or the wrong redressed, are all 
worthy of just reward ; the services employed for obtaining 
these objects are of great, it may be of infinite value, and the 
proper remuneration should not be grudged, nor would it be 
if the client did not suppose that there was something alike 
unintelligible in the charge itself as in the mode of making 
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it; that the whole transaction was steeped in unnecessary 
mystery ; that jargon and chicane were paid for rather than 
substantial justice, and that were the unlearned man behind 
the scenes, he could detect more than meets the unprofessional 
eye. The principles of justice are too deeply implanted in 
the human breast to call forth any reluctance in their vindi- 
cation^ or to cause the person who asserts them to shrink 
from any fair payment thus occasioned ; but if justice is not 
obtained substantially, if a cause is decided on points not in- 
telligible to the suitor, if practically his griefs are not re- 
dressed, but possibly aggravated, or if in redressing them the 
time employed is so great that the suitor is long kept in 
anxiety; or if the expense is excessive, he loses confidence 
in the administration of the law; he turns from it with 
disgust, and is too apt to vent his displeasure not on the law 
itself, but on the lawyer ; and to attribute the evils from 
which he suffers chiefly, if not exclusively, to the connivance 
of the latter. 

No one can suppose that this is a state of feeling advan- 
tageous to the profession. No dealer wishes his customers 
to be disgusted with his commodity; to take to it only on 
great pressure or from dire necessity. On the contrary he 
wishes to have at his disposal an article not only indispensable 
to the consumer, but which commands his good opinion, — to 
give him, in fact, his money's worth. Everything, therefore, 
that impedes the ready use of the article supplied, is not only 
a great evil to the consumer, but at least equally injurious 
to the person who supplies the article. These rules, which 
are so obvious in their application to all other matters, are no 
less true as regards the Law. It is of the utmost importance 
for the interests of the Profession that they should be always 
kept in view. At present, says Mr. Johnston, — 

" No suitor can certainly tell but that he may be thrown over 
upon some matter of which he can have no notion till he hears of 
his defeat. I remember having been present in Westminster 
Hall when some persons of condition were prosecuted for conspi- 
racy to defraud a young gentleman, who lost a considerable sum 
to them at cards. The party took carriages in London, drove to 
Richmond, dined, and then played. The evidence went on and 
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6 The Condition and Policy 

looked dark enough ; but when it was closed, the learned Lord 
Chief Justice Tenterden said, that all the serious evidence had 
reference to what took place in Kichmond ; that Kichmond was 
not on the Middlesex, but on the Surrey ,side of the rirer Thames ; 
that the Court was trying a Middlesex cause ; and that, unless 
evidence of a conspiracy to defraud within that county could be 
given, the prosecution must fail. And it did fail, simply upon 
that matter of form. But the worst thing of all in the ordinary 
proceedings of our law — though it does operate as a bar to the 
indulgence of mere litigiousness — is the expense of obtaining 
justice. Our Judges are all highly payed by the public : the sum 
annually payed out of the public revenue for Courts of Justice 
exceeds a million sterling ; and in the Equity Courts a large part 
of the expense is defrayed from the interest of money belonging 
to suitors whose rights are not yet, and perhaps never will be, 
ascertained : yet stiU the expense to each of the contending par- 
ties who go to law is a great oppression. Efforts have been made 
from time to time to remove or mitigate this evil of expensiveness, 

but hitherto without much effect The upshot of the 

whole is, that, though the integrity, learning, and assiduity of the 
Judges are universally admitted, yet legal proceedings are gene- 
rally a terror to all concerned except the lawyers. Uncertainty 
and perplexity in various forms — delays, postponements, disap- 
pointments, and heavy charges, — these are the recognised inci- 
dents in the history of all that go to law, even in this ^ enlightened 
age ! * " — Johnston^ c. 27. 

Mr. Collier shows that the upshot of this is the abandon- 
ment of the Superior Courts. 

'^ The people think that Law Reform has already been post- 
poned too long; and the question presses whether the Superior 
Courts or the County Courts are to be the tribunals of the country. 
Assize towns now present a novel spectacle.^ The Chief Justice 
and the Bar are employed or engaged in disposing of criminals ; 
while, in some back street, an overworked barrister is to be seen 
struggling through a list of seventy or eighty causes, assisted by 
attorneys. Is it that the public entertain less confidence in the 
present Chief Justice than they did in his illustrious predecessors, 
or that they believe attorneys better advocates than barristers ? — - 
Both of these suppositions are untrue. But the Chief Justice and 
the Bar cannot be got at without a degree of cost, trouble, and 
delay which, now that people hare a cheaper sort of justice within 
their reach, they refuse to incur." — Collier^ p. 8. 
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Now we would ask, is this state of things beneficial to the 
Profession, and is the keeping the Law in this state the line 
of policy which should be pursued by the lawyer ; and fur- 
ther, what have been the consequences of the views taken on 
these points by the great bulk of the Profession during the 
present Century ? We repeat, that it is for the interest of the 
Profession that the Law should be cheap, simple, and easily 
accessible. No human system of laws can entirely satisfy 
these requirements. There are, we fear, insuperable diffi- 
culties in the way. No suit can be conducted without being 
exposed to risks incidental to all litigation in a civilised 
country, conducted by an intelligent class of men. The ad- 
ministration of justice, in order to run purely, must work itself 
clear by means of occasional turnings and obstructions. Un- 
til some more successful mode of conveying our thoughts be 
found than any language yet discovered, difficulties of con- 
struction must arise : acute and intelligent men will exercise 
their ingenuity in behalf of themselves or their clients ; and 
so long as the contest is conducted fairly and honourably, no 
one can properly object. A vague and uncertain law can 
only be reduced to certainty by some such method. These 
are some of the difficulties in the way of an administration of 
the Law, perfectly simple and extremely cheap. We must 
therefore be satisfied with the nearest approach we can make 
to it, and all the abilities and energies of the Legal Profession 
should be used to obtain this result. 

If therefore the Profession has not pursued this course,— if 
they have not endeavoured to obtain such a Law, — ^if, on the 
contrary, they, or any part of them, have opposed all efforts 
made to obtain these objects,— they have, we submit, totally 
mistaken their true interests. 

It follows then, that we should endeavour to ascertain 
what has been the course recently pursued by the Profession 
in this respect ; and we may consider briefly, the conduct of 
the Judges, the Bar, and the Attorneys. 

L The Judges. — Perhaps it is not to be expected of 
these eminent persons that they should show much ac- 
tivity in reforming the Law. Their province, it may be 
be said» is to administer the Law as they find it, and to re- 
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8 The Condition and Policy 

ceive with deference and respect the alterations made from 
time to time by the Legislature; to go with them in the 
spirit in which they were passed, and in every way to aid the 
object and facilitate the operation of all Reforms of the Law. 
Beyond this (however desirable it may be that they should 
take a warm interest and even an active part in Law Reform) 
we are not prepared to say, that they can be expected, as 
Judges, to go. As peers of Parliament, and as members of the 
House of Commons, where this is possible, — as, for instance, 
in the Master of the Rolls, — it is clearly within their province 
and consistent with their duty, and, as we think, their 
bounden duty, — to introduce and superintend the necessary 
alterations in the Law ; and we are proud to be able to state 
that, more especially in very recent times, we are able to point 
to all the late as well as the present Chief Justices of England 
as taking this view of their oflSce. Lord Tenterden, Lord 
Denman, and Lord Campbell, are all of them memorable 
examples of eminent Judges who have made use of their 
position and practical knowledge to introduce and carry 
through useful Reforms of the Law ; and no one is more en- 
titled to praise in this respect, than the present Chief Justice, 
the author of a long series of useful reforms, including some 
of the very last Session, and the fast friend of all useful 
measures introduced by others. Here, also, is to be men- 
tioned the Vice-Chancellor, Lord Cranworth, who has given 
most valuable aid to Law Reform ever since he has been in 
the House of Lords, which conduct is entirely consistent with 
his previous career in the House of Commons, where, as 
Solicitor-General, he was always willing and able to assist all 
useful Law Reforms. 

But there is one Judicial Person, always a Peer, whose 
peculiar duty it is to watch over the alterations which time 
renders necessary in the Law — we mean the Head of the 
Law, the Lord Chancellor. And here we have a checquered 
tale to tell ; for this oflSce has been held in the course of the 
present century by the greatest benefactors to the cause — 
as Lord Brougham, Lord Lyndhurst, and Lord Cottenham — 
and its most obstinate enemy. The latter we need hardly 
name. The Earl of Eldon who, with a small interval, held 
the Great Seal up to the year 1827, thus ruling the destinies 



of the Profession. 9 

of the Legal Profession for a quarter of a century^ was a 
systematic, and we are bound to hope, a conscientious 
opponent as well to all reform of the Law as to every other 
reform ; and it is, perhaps, to be expected that the Judges 
whom he raised to the Bench pretty carefully followed his 
lead. " It is a fact on record," says Lord Denman, in one 
of these interesting letters* with which we have been 
permitted to adorn our pages, ^* which will startle existing 
Judges, most of whom probably never heard of it (as I am 
now travelling forty years back), that Lord Ellenborough 
announced in the House of Lords the unanimous opinion 
of his eleven brother Judges, that it would be wrong to 
repeal the law which punished with death a larceny to the 
amount of five shillings in a shop ! The oracle had not 
been consulted — it solemnly volunteered this fearful edict." 
And again, in a subsequent letter^ : " As to w^hat you say 
of the Judges, I know a somewhat analogous case. The 
Judges were seriously opposed to the innovation which 
allowed counsel to plead for a prisoner tried for his life. 
One of them told me that Baron Garrow had found or made 
some occasion to lay it down as one of the first principles 
of the English Law, that none accused of felony should 
make a full defence by speech of counsel. And when a 
Bill was in progress to remove that landmark of the British 
Constitution, our excellent friend, the late Mr. Justice Alan 
Park, told me that if that Bill passed, he would instantly 
resign his office. I need not mention that the Bill passed, 
and that most worthy and benevolent man survived it, and 
retained his office." 

These are specimens of Judges appointed by, and long 
living in, the atmosphere of an Anti-Law Reforming Lord 
Chancellor : these opposed reforms, be it observed, on the 
propriety and benefits of which experience has now placed 
its seal: reforms now universally approved of, but thus 
opposed almost exclusively by the Judges and other members 
of the Profession. This feeling existed, at least, down to 
1830. In that year we find an Edinburgh Reviewer in an 

> See 14 L. R. 210. M4 L. R. 352. 
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Article on Law Beform^ thus allude to judicial prejudices 
and the bugbears that caused them : — 

" Add to this the exalted support which the influence of such 
apparitions never fails to receive from the highest quarters, those 
reverend persons sit apart as an order by themselves, scarcely less 
sacred than the hierarchy, for the exposition of the laws and the 
dispensation of justice. They are ever found to join in resisting 
change, and they perform their part of the drama after a very 
skilful and efficacions manner. They never reason upon the mat* 
ter at all, but they publicly fling themselves into the most horrid 
contortions as often as a change is mentioned, and the well-known 
phantoms are made to rise up. They aflect the utmost excesses 
of fear at those grisly shapes, and thus propagate among the vul- 
gar of all ranks, but specially of the highest, that most infectious 
of all corruptions, the loathsome contagion of alarm." — Edinburgh 
Beviewfor July, 1830, p. 484. 

By these learned persons, and such as these, infinite injury 
has been done — to the cause of Law Reform — no, for that has 
prospered ; to the measures so opposed — no, for they have 
passed : to none of these, but to the Profession of the Law, as 
withholding from the public, measures just and right, — mea- 
sures calculated to insure justice. Even men so venerated as 
our Judges have been, are losing weight and sinking in public 
estimation from this cause ; that they are thus regarded as 
bars and obstacles to reasonable and necessary improvements. 
Let us hear Lord Denman once again as to this S for we can 
have no better exponent of the true feeling of the judicial 
Bench : — ** Besides the constant occupation of their minds in 
their important functions, and the necessity for the undis- 
turbed enjoyment of their hard-earned leisure, there are feel- 
ings in the Judges which must ever strengthen the reluctance 
to assent to alteration. They have administered the law as 
they found it with implicit confidence and even veneration, 
which unite in them with all obvious and instinctive motives 
for abhorring change. It is painful to condemn the past and 
present. Even if they concur in the projected improvement, 
they had rather that others should be the persons to counsel it. 

M4 L. R. 210. 
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What has satisfied mankind so long may be suffered to remain 
during their time, alas I too short at the best." 

Under these or similar feelings we find too usually ranged^ 
as enemies to Law Beform, the Judges of the Superior 
Courts> who sometimes, looking upon the Legislature as a 
sort of hostile body, set at nought its decrees, and affect 
almost to despise its solemn acts. They appear to feel even 
a sort of faint pleasure at any slip or oversight in a new 
statute. Listead of using their best wit to supply a defi- 
ciency, and assist the evident legislative intent, they too often 
embarrass and perplex what is sufficiently clear. We would 
willingly let pass the judicial jokes sometimes expended 
even from the Bench on Law Reform and on modern Acts of 
Parliament; but when it is remembered, that all Statutes, 
new and old, must come under the notice of the Judges to be 
construed, we tremble at the result. What reform is safe 
in such custody ? If what is clear to all besides the Bench 
becomes there dark and incomprehensible, what course re- 
mains to us? The machinery we have provided to assist us 
in the exposition of the law fails us when most we want it. 
Our spectacles become bleared ; and our best intended Acts, 
framed with care and obtained with difficulty, are worsted 
the moment they are put into action. • We are denied any 
machinery for improving the language and construction of our 
Statutes ^ ; there is no one grain of responsibility on any one 
affecting a public Act of Parliament ; all attempts in this 
direction are thwarted or defeated : under these circumstances 
we do our best : the Act is passed, after long and careful 
consideration, and, it may be, after much contest, and the 
wish of the country is frustrated by an after-clap. A motion 
for a new trial jwn obstante veredicto is made, and is suc- 
cessful ; the verdict being the finding of Queen, Lords, and 
Commons; the reversal of their decree being made by a 

> It should be remembered, that the first act of the Law Amendment Society 
was to appoint a Committee to consider the propriety of establishing a Board 
for revising Public Bills. The Report was printed 1 L. R. 134., and we have 
frequently called attention to the subject. Surely the complaints of all classes 
of the Profession might have been attended to. As much might be done for 
the public statutes of the realm, as is done for private bills and almost all pri- 
vate deeds, which are now prepared by competent persons, whereas there is no 
security of this kind as to public acts. 
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single jadge sitting in chambem or at Ni« Prius. Many 
things convu.^ „, that we are fest veiling towards a com- 
prehensive code of laws, but who does not tremble at the 
prospect of a code to be construed by technical judges ? As 
It IS, we hear, of Lite, comphints from many quarters, chiefly 
merantile men, that there is now no safety in an Act of 
Parbament; for, difficult as it may be to obtain it, when 
paased, it must go through another ordeal, and it must 
depend on the opinions of the Judges whether it is to be- 
come the kw of the land. It is in this way that the Pro- 
fession of the Law has become unpopular; and although it 
cannot be said with truth that the Judges of the Superior 
Courts are not respected, yet they do not always escape 
censure; and, on the whole, their conduct, as a body of men 
with regard to the reform of the Law, has tended, we fear, to 
injure the Profession of the Law in the estimation of the 
pubhc We ought not to conclude this portion of our sub- 
ject without saying one word with respect to the present 
Lord Chancellor, who has, perhaps too often, appeared as 
the opponent of measures connected with Law Eeform. On 
the other hand, the necessities of the country with respect to 
some better system of legal education are becoming apparent 
to his Lordship. And this, perhaps, is at the present moment 
the very question on which it is most important that he 
should have sound views, and be prepared to act on them. 
We cannot, therefore, bring ourselves to range Lord Truro, 
especially considering his present position, as the settled 
opponent of all improvements in the Law. At all events, as 
the fnend of the Profession, we trust he will weigh well its 
present state and prospects; and that on this ground, if on 

7t fnl ! P"^^'«,°^'"'» ^tich now presses on the lawyer. 

them«.l ""°- *" "?' '^' '^ '^^ J"^g«« ««"W take upon 

streanrr ""'"" f ?^ '"°« "^ ^°"*' - members^f 
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11. The Bar, — It cannot perhaps be said that the Bar are 
justly to be reproached with indifference to the cause of Law 
Reform ; but, as a body, they cannot be commended. From 
this branch of the Profession have proceeded most of the pro- 
jects of Reform which have been brought forward within the 
present century ; and within the last few years no one can 
say that these have been few or unimportant. Although the 
Society for the Amendment of the Law has been joined by 
many solicitors, some of whom have contributed Reports, and 
taken some part in its business, yet the great bulk of the 
proceedings of that Society has been contributed by the Bar. 
They have chiefly attended its meetings, served on its com- 
mittees, and transacted its business. The formation, the 
labours, and the success of this Society, have done something 
to redeem the character of the Bar with respect to Law Re- 
form, and to turn the rancour of the public mind from the 
whole Profession. It is also to be remembered that many 
eminent members of the Bar have been willing to serve on 
Commissions of Inquiry into the state of various branches of 
the Law, with a view to its amendment ; and this often 
gratuitously. The Reports of these Commissions have not 
always been satisfactory, and they have sometimes been ap- 
pointed apparently for the purpose of delaying the necessary 
reform. It has usually happened that this course has had the 
effect of damming the course of the stream for a short period, 
only to make it rise higher, and in the end to burst all 
bounds. StUl the Bar is entitled to its fair share of praise in 
serving on these Commissions, and thus helping forward the 
good cause which must always in the end pi:evaiL On the 
other hand, from the Benchers of the Inns of Court the im- 
portant cause of Legal Education has met with great dis- 
couragement.^ Instead of properly applying the revenues 
vested in them for this purpose, they have, as a body, diverted 
funds expressly appropriated to this object by the founders of 
the Inns of Court to other objects, leaving the teaching of the 
Law to take care of itself. Although the Benchers of two 
of these Inns have appointed lecturers, they have not carried 

> We may refer to a long series of previous Articles, as establishing this and 
pointing out the necessary reforms. See {inter a/.) 6 L. R. p. 225. 
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through any general or eystematic course of legal instruction 
— they have founded no exhibition — they have instituted no 
compulsory examination — they have not even insisted on 
attendance at the lectures : they have thus shown an indiffer- 
ence to the state and welfare of the Profession whose guar- 
dians they should be. They have, therefore, justly lost the 
confidence of the public in this matter, which is about to 
demand an account of their stewardship, which it will be dif- 
ficult for them to resist. A Law University must be esta- 
blished, and the revenues of the Inns of Court must be 
appropriated to the real objects of their founders. These 
views are familiar to our readers ; they are now engaging the 
attention of the public ; and the result of the slightest inquiry 
into this subject, if conducted fairly and in a searching spirit, 
must be a most useful reform. One half-hour's speech in the 
House of Commons must settle the question. In the mean- 
time the indolence (to use no stronger term) of the Rulers 
of the Profession in this respect has not only brought them 
into ridicule, but has tended to disgust the public with the 
Profession. It must also be said that a Law Reformer meets 
with but little support from his brethren at the Bar: the 
general disposition is to scoff at and deride, if not to op- 
pose, his efforts. 

III. The Attorneys. — The two branches of the Profession 
to which we have already alluded, are, in a certain way, 
separated from the mass of the public They may be met in 
society, and in all the relations of life, public and private ; but 
they are rarely seen by the unprofessional man in confidential 
communication. With the Judges this, of course, is impos- 
sible ; and with the Barrister, although the client sometimes 
attends consultations, yet this is almost always in the presence 
of his attorney. Here the rules of professional etiquette 
interpose, and they have had the practical effect of throwing 
the great mass of the professional business of the country into 
the hands of the attorney. This is not always of a strictly 
legal character. The attorneys are the general advisers of 
the public. Their multifarious duties in this respect are well 
described by Mr. Johnston, from whose pages we shall here 
make a long extract, as very much expressing our own views. 
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" To every man and every community the legal adviser is a 
person of very considerable importance ; and, in fact, no serious 
step can be taken without him, for it is his business to make 
every thing safe^ so far as circumstances will allow of safety being 
secured. 

'^ The position of those leading solicitors who have the affairs 
of great personages in their management is really very curious. 
They stand in the place which is^ or rather which was, occupied 
by Father Confessors in Roman Catholic countries, and scarcely 
any important family step can be taken without their advice and 
assistance. With respect to property, it is in most, if not in all, 
great families, the subject of formal arrangement by legal deeds or 
settlements, expressed in language which no one thoroughly com- 
prehends, and which men of the legal profession alone affect to 
understand. The persons chiefly interested in those arrangements 
know the general results of them, or what were intended to be the 
general results ; but the instruments on which these results depend 
are not intelligible to them, and if they wish to make any new dis- 
positions of their properties, they cannot stir a single step without 
the solicitor to guide them. Now when people have property, 
almost every important act on their own part, or that of any of 
their family, is concerned either with getting or giving money or 
money's worth ; and the solicitor necessarily becomes a confiden- 
tial agent in family arrangements. If a son has been extravagant 
or a daughter is going to be married, the worthy head of the 
house knows not what to do till he has stated the case to his soli- 
citor. And these are among the simplest matters in which his 
advice is required. 

'^ Perhaps in no walk of life in England are there to be found 
men of such exquisite discretion as these professional advisers of 
great families. Their legal knowledge constitutes the least part 
of their value. They have the nicest appreciation of the prudent, 
the becoming, and the practicable ; and their legal lore is in many 
cases only made use of in giving due form and validity to arrange- 
ments which are based on circumstances and considerations that 
at first sight seem to be wholly out of the province of the lawyer. 
Having become confidential advisers in questions where property 
is concerned, they are often called upon in respect to disagree- 
ments, doubts, suspicions, and other domestic troubles, where a 
calm impartial judgment is required, and perfect secrecy may be 
depended upon. Some of them might tell very strange histories 
of confidences no less strange ; for your solicitor is the only man 
who is enabled, by his professional conscience, so to identify him- 
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self with his ' principal ' that he will make nothing known that is 
confided to him professionally, no matter what interest, beyond 
those of his client, may be concerned. If some man or woman — 
it may be of rank or wealth — having com.mitted some grave 
offence, goes to confess to the parson of the parish, the reverend 
gentleman may probably deem it his bounden duty to call in the 
police, or to inform the injured party, as the case may be. Not 
so the solicitor. He advises, soothes, and lays down the doctrine 
of discretion, which he considers applicable to the circumstances. 
Solicitors are the priests of Numen Prudentia, and thereby many 
of them become very important and very rich. As regards mo- 
rality, the same inconvenience or evil belongs to the system of 
which they are the prime movers as does to the system of acting 
by trustees or any other representation of the interests of an indi- 
vidual by persons who are not representatives of his conscience. 
I am far from saying that respectable solicitors take no account of 
what a man is in honour and conscience bound to do, as well in 
law as in prudence. They generally consider what is becoming 
to a man in the station which he occupies and in the circumstances 
with which he has to deal. Following that rule, they cannot set 
aside the obligations of honour and conscience. But passions, and 
affections, and generous emotion, are the natural auxiliaries of 
conscientiousness ; especially when it is to be exercised among 
persons connected by blood or affinity ; and these the solicitor 
keeps at a distance : he may give a cold opinion as to what might 
be considered generous, but his business is to advise what is pru- 
dent, and to keep his clients on their guard against emotion. 

" And this is another reason why so much is committed to con- 
fidential solicitors, for great or rich personages are glad of an 
escape from the disturbance of what they call a * scene,' meaning 
thereby any occurrence in which the passions or feelings are 
strongly moved ; and they take refuge from such agitation under 
the cold shade of professional advice. It is, moreover, but too 
true that, while the eminent professional adviser will generally, if 
left to himself, either do, or recommend to be done, that which is 
reasonable and becoming under the circumstances, yet he is not so 
independent but that he will yield himself in some degree to be 
the instrument of his employer's anger, or enmity, or prejudice, if 
the employer be rich, and insist upon that course being taken. 
Whatever he does will, of course, be done in a respectable man- 
ner and with due regard to professional rules ; but many things 
which are harsh and domineering, and even unjust, may be done 
in this way ; and the proud and unfeeling man of wealth will not 
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find much difficulty in obtaining even the most eminent aid to 
carry out his views, if he be willing — as he generally is — that a 
decorous and formal manner shall pervade the proceedings, how- 
ever severe in their substance and cruel in their intention. Whe- 
ther in such cases the professional adviser charges any thing more 
in his bill, for the pain his mind may have undergone in giving 
vigour to insensibility, or activity to malevolence, my researches 

have not been able to discover So early as the 

statute 4 Hen. 4. c. 18., it was enacted that attorneys should 
be examined by the Judges^ and none admitted but such as 
were virtuous^ learned^ and sioom to do their duty. Notwith- 
standing this precaution to make sure of virtue, learning, and 
dutifulness in attorneys, it seems that they very soon got into ill 
odour ; for an Act of Parliament, 33 Hen. 4. c. 7«, states, that not 
long before that time there had not been more than six or eight 
attorneys in Norfolk and Suffolk, qtio tempore, it observes, magna 
tranquillitas regnabaty but that the number had increased to 
twenty-four, to the great vexation and prejudice of these counties. 
It therefore enacts that for the future there shall only be six 
attorneys in Norfolk, six in Suffolk, and two in the city of 
Norwich. 

" This prejudice against attorneys has descended to the present 
day, and some say, not without good reason. I have heard a man 
of much experience of the world remark, that many attorneys are 
excellent and amiable men apart from business, but the moment 
they become professional their good feelings appear to be laid 
aside, and their sole object to be the taking of every advantage 
which the Law will permit." ^ — Johnston, vol. ii. c. 29. 

This branch of the Profession, we regret to say, has not, 
as a body, improved its popularity by the conduct which it 
has pursued towards the Amendment of the Law. A wiser 
spirit has recently actuated some of its younger members^ ; 
but not only has a strong prejudice existed among the great 
body of this branch of the Profession, but we fear a sys- 
tematic course of action against all attempts to reform the 

' ** You hesitate between the professions of Theology and Medicine. Morally 
and intellectually, both are wholesome studies for one who enters upon them 
with a sound heart and a proper sense of duty. I shoald not say the same of 
the Law, for that must, in my judgment, be always more or less injurious to the 
practitioner.** — Southey to Herbert HiU, Feb. 5. 1831. 

• These are chiefly associated in a new Society, the Metropolitan and Proyin- 
eial Society, of which better things may be expected* 
VOL, XV. C 
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JjSiYf has been oi^anised. We are jnrepared to Buppoit this 
eharge by many proofs, but on the present occasion we shall 
content ourselves with the latest piece of evidence which has 
fallen into our hands. The sins of the Inns of Court of this 
kind are sins of omission. If they had petitioned against 
any law reform measure, it would fairly have been said, that 
in taking this step they represented the whole body of the 
Ban The Incorporated Law Society is a body which stands 
in the same relation to the attorney-branch of the Profession. 
It does not number among its members all the attorneys of 
England, but most of the eminent members of this body in 
London, and many provincial attorneys, are members. To 
this Society the State entrusts the superintendence of the 
education of attorneys, their examination, and the granting a 
certificate of competent learning and fitness for their degrees ; 
and the registration of the whole body : and the Society is not 
unreasonably looked upon as the representatives of this branch 
of the Profession. We regret to find then that this respect- 
able and influential Society has thought it consistent with its 
duty to oppose, and oppose repeatedly^ almost every reform in 
the Law that has of late years been proposed. Passing over 
for the present the large body of evidence which might be» 
adduced to prove this, we shall content ourselves with the 
last Report of the Council to the Annual Gkncral Meeting 
presented on the 19th June, 1851, and printed in the "Legal 
Observer " of the 20th Sept. following. In this document 
we find the following passages : — 

" The several bills for extending the jurisdiction of County 
Courts, not only in pecuniary amount, but as involving Equity 
and Bankruptcy business, have been frequently under the con- 
sideration of the Council and their oommiltees. Thiey have pr«^ 
rented petitions to kotb Houses^ of ParUament, in opposition t» 
oa^ dfporture from the ovi^nat principle cf ike moasMrCj which 
was expressly confined to small debts and demands not exceeding 
20/. in lieu of the Courts which were formerly limited to 2/. or ^/., 
generally undisputed,, and requiring only an arrangen^ent of the. 
time of payment." 

And again, as to registration ot assurqjifi^s : — 

" The Eegistration of Assurance Bill has been several times 
very carefully considered by the Council, and thet^ felt it their duty 
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io present a petitum to thi Hauee of Lords, in ichick ihejif set firth 
the result of their e^erience with regard to the evil iehieh by a 
general registration of deeds it was attempted to remedy. The 
petition also pointed out the almost insuperable objections to the 
proposed map of the whole property in the kingdom, on which the 

plan of registration was based Their Lordships 

ultimately rejected the Bill which related to maps and land 
indexes, and substituted a registration by the name of grantors 
only. This Bill having been reprinted, the Council again ex- 
iunined into the practicability of the measure, and felt it to be 
their duty t6 state the objections which still remainedy and several 
of them increased by the new form of the scheme.** 

Thus we have this Incorporated Law Society, as represent- 
ing the attorneys and solicitors of England, opposing the 
extension of the jurisdiction of the County Courts and the 
Registration of Deeds; and although the latter Bill was 
modified by omitting the reference to the map, returning to 
oppose the Bill so modified. Now we apprehend, if there be 
any two measures which are more desired than any others by 
the people of Elngland, these are the two ; and here we have 
the representatives of the attorneys and solicitors of England 
doing all they can to prevent those desires being gratified. 
Instead of extending the jurisdiction of the County Courts^ 
on which the hearts of the people of England are set, the 
Law Society would, if possible, confine them to debts of from 
21 to 51.; Ahi as to registitition, they opposed the Map 
Index, which was approved by almost every eminent law 
reformer in the country * ; and not content with their success 
in this particular, they then opposed the rest of the Bill, when 
the Map Index was withdrawn. This is not the way to raise 
the Profession of the Law in the eyes of the public, or to im- 
prove its prospects, or to relieve the attorneys from their 
former disfavour, especially as it will not be denied that the 
resl gnmfid of opposition ia in the supposed efiect whidh 
these two measures will have on the power and profits of the 
petxtionera. It may be well to consider whether these acts 
of the Sodef y are consistent with its charter. 

' We may mention a few, as the late Lord Langdale, M. R., Sir J. Romilly, 
M. R.» Mf. Goulflon, end Mr. B. Ker. 

o 3 
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But the opposition thus attempted to these measures, and 
almost all others tending to amend the Law ^ — we are not 
aware of any one Bill for the Amendment of the Law which 
has been proposed^ or which has originated with this Society 
— has another tendency. It has a tendency to dissuade and 
discourage the Bar from taking active steps in this direction ; 
and this brings us to another subject which has been touched 
upon by Mr. Johnston — the influence exercised over the 
Bar by the other branch of the Profession, or perhaps we 
should say the subserviency to the attorney under which the 
real state of affairs almost necessarily places the Bar. 

In describing the present state of the Bar, the author 
alludes to the practice 

" Of solicitors bringing their sons or nephews to the Bar. 
These young gentlemen, by their connexions, become quite sure 
of obtaining a certain amount of that ordinary business, to which 
any man of average capacity is equal. It is this which makes it 
so impossible for a young man without such connexion to get into 
business. The solicitor has a junior of his own family competent 
for the junior business. And even if by some lucky chance a man 
who depends only on his own talents and industry should get an 
opportunity now and then of showing what stuff he is made of, 
he is not to reckon, as in the old time, that being known, business 
will be pressed upon him. The family interest is still too strong 
except !n cases of difficulty and importance ; and these must be 
given to seniors and leading men. In his ^ Life of Lord Eldon,' 
the late Mr. Horace Twiss, who always wrote with good sense 
and a nice discrimination, thus comments upon the eminent suc- 
cess in one or two cases, which immediately led to Mr. Scott's 
rapid rise in his profession : ' At the present day, from the great 
competition of very learned and able practitioners, a few occa- 
sional opportunities do little, however they be improved. Among 
the more influential class of attorneys and solicitors it has become 
usual to bring up a sgn or some other near relation to the Bar, 
who, if his industry and ability be such as can justify his friends 
in employing him, absorbs all the business which they and their 
connexion can bestow ; and the number of barristers thus power- 
fully supported is now so great, that few men lacking such advan- 
tage, can secure a hold upon business. But at the time Mr. Scott 

' As for instance the Evidence of Parties Act, which it appears by this same 
Report was also petitioned against by the Incorporated Law Society ! 
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began his professional life the usage had not grown up, of coining 
into the field with a * ** following " * already secured. Education 
being less, fewer competitors attempted the Bar, and even among 
the educated classes, a large proportion of adventurous men de- 
voted themselves to naval and military pursuits, which have now 
been deprived of their attractions bj a peace of more than a 
quarter of a century. In those, therefore, it might well happen, 
as with Mr. Scott it actually did, that a couple of good oppor- 
tunities, ably used, would make the fortune of an assiduous bar- 
rister in London.' These are circumstances with respect to the 
present condition of the Bar, which cannot be gainsaid. No doubt 
ability, industry, and steady perseverance will still lead to the 
ultimate success of those who can afford to persevere — those 
whose purse and whose patience can stand the wear and tear of 
long waiting and long watching ; but many there are, it may be 
feared, who sink in the struggle, because they are without the 
needful connexion ; whilst better-befriended mediocrity succeeds, 
and with success, obtains new friends and the means of further 
advancement." — Johnston^ c. 28. 

We find the following allusion to the same subject in a 
popular magazine : — 

^' To such a degree is the Bar of England now overstocked, not 
only with men, but with men of sufl&cient ability for the work to 
be done, that (with the exception perhaps of those who have the 
power and wUl to go beyond what is considered the legitimate 
line by men of average honour, to advance the interest of their 
clients) only two classes of barristers have any chance of obtaining 
business, — that is, of getting to any considerable extent out of the 
category of the ' briefless.' One of those classes consists of those 
who are the relations, connexions, or friends of persons possessed 
of large property. In very many instances these persons direct 
their attorneys where to take their business; and, though no 
doubt such directions are often evaded, yet in a good many in- 
stances the attorney is obliged to give his briefs in particular 
causes, not to his own friends and connexions, but to the friends 
and connexions of his client. But the other and much larger 
class is composed of the relations and connexions of the attorneys 
themselves. There are instances of banisters who are at one and 
the same time the sons, sons-in-law, brothers, and cousins of flourish- 
ing attorneys. It will be seen at once that no man has a chance, 
or shadow of a chance, in contending against the weight of such 

c s 
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Qverwhelming iufluenoes as this. And besidea ihe busUed^ mrbick 
the father, father-ia-Iaw, brother, uncle^ cousin, can give to tha. 
barrister, such a near relation wiU exert himself to ask fof busi- 
ness from other attorneys for him. When a late eminent oounsel* 
who died very rich, was called to the Bar, his uncle, an attorney, 
went round to the offices of all the attorneys he ki^w, informing 
them of his nephew's call to the Bar, and earnestly soliciting their 
patronage. Consequently a briefless barrister, who is totally 
without connemofiy as it is delicately pbrasad, — which meana who 
has no attorney's blood in him, who has not married' an attorney's 
daughter, and who has no rich relations who bring grist to the 
attorney's mill, -r- cannot hope to become a briefed barrister/ -f- 
Fraser's Magaaskaefor Nov. 1849, p. 571. 

It is in this way that the grievanoes of the piUi)lio find their 
way to light ; and as to this part of the subjeet^ it is di|&cult 
to discriminate the exact amount of justice in the complaint^ 
and still more so to find any remedy. It is impossible to 
say that the relations of attorneys should not be called to the 
B^r, or that, when called, their relations, beiqg attorneys, 
should not employ them. It will also readily occur to thQ 
professional reader, that many of our most eminent advocates 
have been, and are now, the near relatives of attorneys. The 
sole question, we apprehend, for the consideration of the 
public is, whether the powers so largely entrusted by them 
to the attorney are used for their benefit ; — whether he is, 
in fact, worthy of the large confidence reposed in him ? If 
it be correct to say, a^i the writer in " Fraaer's Magazine ** 
says, that the only channels to business at the Bar avQ rela^* 
tions b^ing attorneys, or wealthy connexions who insist on 
the attorney's employing a particular barrister, we have no 
hesitation in saying that a gross abuse of these powers would 
exist, utterly destructive to the just rights, independence, and 
usefulness of the Bar, which are, in fact, the rights and inde- 
pendjence of the public ; and that it would b^ full time to con- 
sider the means of altering a system so fraught with injury to 
all persons concerned. But we shall no doubt be informed that 
the statQipent in this Magazine is exaggerated; but can any 
one assert, who is at all acquainted with tbe subject, that 
there is no foundation for the statement? Naone wiU venture 
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to BBj ikat basinefls is not thus regulated in mmny eases* 
The only point which is worthy of practical consideration 
appears to be this : is the power thus given to the attorney 
used for seHish or priyate purposes, or for the benefit of the 
public? If the former, these powers must be limited, or 
taken away altogether. One great cause of the Beformation 
w»3, among oth«r sins of the Pope, his jobbing the patronage 
and places of the Papacy among his relations ; his nepotism, 
as it was called. A stray nephew provided for, a fat living 
given to a lean kinsman by a Pope, would not have been 
objected to ;: but when it came to gpiving away all, or nearly 
all, the good things to relations, the Papacy began to totter^ 
and Peter^s pence were ill collected. Not only did the kins- 
men lose the good things, but the Pope soon suffered himself. 
!Fhis was^ therefore, unwise of the Pope. He found he had 
sacrificed himself for his relations, ^nd the dogs let loose in 
pursuit of them, turned, and worried, and nearly tore himself 
in jMeces. The good people, to use a vulgar expression, 
found that th^y were sold by His Holiness, and not all his 
power could save him. 

So would it be exactly with the attorney. If the public 
fbid that he abuses the great trust reposed in him ; — that he 
opposes their favourite schemes, thwarts their hearty desires, 
uses his own skill and learning and the money acquired from 
the client in preventing him from obtaining proper and use- 
ful reforms in the Law,, chiefl'y, if not entirely, because these 
reforms interfere with the profits of the attorney, he may 
rely on it that his power, great as it now is, will come to an 
end, and that some other arrangement will be made with 
respebt to the business which he now transacts. 

If, aliso, it be found that that- which is at present prohi- 
bited by the rules of professional etiquette, — a partnership 
between a barrister and attorney, and a division of profits 
between them, — practically exists, from the close relation- 
dip now existing between barristers and attorneys, it must 
follow that means should be taken to prevent this by some 
new regulations of the Bar which might meet the case ; or 
the- rule of etiquette thus indirectly violated must be ex- 
ploded,. aad< avowed partneiships be allowed between barris* 

c 4 
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ters and attorneys. It has been said of some laws that they 
were made like cobwebs^ which caught the small offenders 
and let the big ones break through ; and this particularly 
applies to the laws of professional etiquette. These can only 
endure so long as they suit the convenience of society whidi 
called them into existence. 

Further^ the right use of the power entrusted to the attor- 
ney becomes more important if we consider the over-crowded 
state of the Bar^ and the easy admission to its membership. 
These circumstances render it absolutely necessary that the 
dispensation of professional business should not only be in 
safe and judicious hands, but should be regulated by a nice 
sense of honour and a deep feeling of responsibility. Mr. 
Johnston's description of the present state of the Bar, which 
we believe to be correct, will at once show the reason of 
this : — , ' 

" During the last thirty years the quantity of barristers has 
been very greatly increased, and with that increase it seems to be 
admitted that there has been a coincident deterioration of the 
quality of barristership. A journal which gives considerable 
attention to these matters says, that * incomes at the Bar for the 
last ten or a dozen years have diminished a third ; brilliant talent 
has altogether disappeared; business has diminished in a still 
greater ratio than incomes ; while moderately capable practitioners 
have increased twentyfold : prodacing a dull dead level of medio- 
crity, in which we have no Erskine, no Curran, no Brougham, no 
Scarlett, no Benman.' The number of barristers has, indeed, 
immensely increased of late years, though not quite * twentyfold.' 
A publication by a member of the Bar informs us that the Law 
List of 1814 contained — 

Of counsel, conveyancers, and special pleaders - 821 
And that for 1848 . • . - 3176 » 

> In the eyidence taken before the Committee on Legal Education, Mr. Starkie, 
being asked whether members of the Profession are considerably increased, an- 
swers (288. ), ** I should say beyond the number that can be provided for, much. 
It happened that as a matter of curiosity I wanted to know at what rate they 
were increasing, and I find that at the Inner Temple we call about SO young men 
to the Bar every year. At the Middle Temple they caU twice this number ; but 
we are more strict at the Inner Temple, and require a greater number of years, 
and that has produced an influx to the Middle Temple, and the number there 
is between 60 and 70. So that if we take the Inner Temple and Middle 
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The number of barristers upon the books of the Inns of Court at 
the commencement of 1850 amounted to about 3400 ; but pro- 
bably not a third of that number seek business within the strict 
line of their Profession. 

" Still the Profession seems to be over-crowded, and that not 
merely by capable or * moderately capable practitioners,* but by 
men of very considerable learning, industry, and cleverness, 
though obviously destitute of the high gifts of genius which have 
at former times made the Bar illustrious. In no walk of life, 
indeed, does that inimitable something which we call a genius 
now appear. It seems to have fled from a too practical and 
wealth -seeking age ; but never were simple ability and thie powers 
which industry and attention may command more general A 
very learned person, whose experience goes a long way back, and 
whose view of the present state of the Bar I have had the advan- 
tage of lately seeing, admits that the high feeling of the Profession 
and the ardour of its sympathy with letters have considerably 
diminished. But taking into account the circumstances of the 
modern Bar, he considers that scarcely any thing else was to be 
expected. Law now-a-days, in its monstrous growth, monopolises 
the student's time. Business and fees are equally diminished from 
their old measure, and the competitors for them have vastly mul- 
tiplied. It is to be feared that, as the numbers have increased, 
the tone and character of the Bar have not been elevated. Thirty 
or forty years ago gentlemen used to be called to the Bar without 
any view to practise or to any pecuniary advantage. It was 
simply the rank or honour of the degree of barrister that was 
sought. That fashion has passed away ; and now it is common 
for young men of an inferior grade, without much of classical or 
philosophical preparation, to press into the Profession more as a 
means of earning a livelihood than of acquiring an honourable 
fame — more in the spirit of tradesmen than of students. This 
spirit makes some, though it is to be hoped they are few, stoop to 
modes of getting business which were utterly unknown in the more 
heroic days of the ProfessionJ* — Johnston, c. 28. 

Temple together, they make about 100, and you may reckon those about one 
half the whole number, so that there are about 200 called to the Bar every 
year. And I took the whole number of barristers, and made a rough calcula- 
tion, out of curiosity, and they amount to nearly about 2800.** Of these we 
apprehend only the odd 800, if so many, obtain any share in the business of 
the Profession. 
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Tliifi state of things is obTioaslj fraught wkh danger. 
We eoQstantly hear stories discreditable to the Professicm 
which originate in the certain tmth that inferior men have 
obtained the degree of Barrister, and have been instructed by 
attorneys perhaps of an inferior grade to themselves. These 
stories which^ if true, would some of them amount to the 
crimes of embezzlement and conspiracy, enlivened by a slight 
dash of forgery, may be thought only the monstrous shapes 
conjured op by heated imaginations and jealous feeling ; but 
an honourable profession can hanily co-exist with the possi- 
bility of the conmuasion of such crimes* A great evil arises 
when it is possiUe to suppose that a pcofession which should 
be one of the most honourable in the world, and one trusted 
as the Profession is, and, under present circumstances, must 
be, can have it in its power to defile itself with such base 
and fraudulent acts as those imputed to it ; and this brings 
us directly to another portion of our subject, which we would 
willingly not have touched on, but to which we think it our 
duty to allude. 

We need not explain to any of our professional readers 
that the fees paid to the Bar in all cases (except a few ex- 
ceptional ones) are paid through tiie medium of the attorney. 
The strict rule is, that they should be paid at the time the 
brief is delivered or the business commenced ; but the con- 
venience of all parties has altered this rule to a certain extent, 
and some fees are entered by the clerk of the barrister in a 
book, as those due for drawing or settling papers, pleadings, 
or drafts in conveyancing, it being not always possible to 
calculate the proper fee to be paid until the instrument is 
prepared. Thus accounts have been kept, and the strict 
rule being not always adhered to, business of all descriptions 
has sometimes gone into a book ; and instead of each parti- 
cular fee being paid at the time, the whole amount due has 
been paid at certain stated times, as once a^year, or oftener. 
This is the utmost length to which, as we believe, the prac- 
tice of giving credit for fees has gone with any thing like 
general sanction, and even to this, we apprehend, some of 
the more rigid of the Bar object. But if it had stopped here 
we do not know that there would be any fair ground of com- 
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plaiiit. It would probably be more coarenient for both par* 
tiea to pay and to receive a con^earaUe sum once or twice 
a-year, than many small payments at the time. The prac^ 
tice of allowing fees to enter into a book at all was one 
which could only co-exist with a strictly honourable and even 
sensitive spirit of justice ; it was obviously open to great 
abuse, and was^ perhaps, attended with so much danger that 
it might have been better never to have permitted it at all. 
The results would justify this conclusion ; for now this post- 
ponement of the payment of fees to the Bar has been organ- 
ised into a system^ has been grossly abused, and is attended 
with the worst consequences. 

Let us consider for a moment the position in which the 
fees of a barrister stand. It has long been established that a 
counsel cannot maintain an action for his fees. They are 
paid, not as a salary or hire, but as a mere gratuity, which a 
counsellor cannot demand at law without doing wrong to his 
reputation.^ Fees, therefor^ are a debt of honour from the 
attorney to the counsel, and the whole theory of all existing 
practice rests on this understanding being most strictly ad- 
hered to. The very name presupposes a dealing between 
men of honour, by whom not only the rules of honesty are 
to be carefully attended to, but who are to be guided by the 
most accurate sense of delicacy. We all know that to the 
honest man and the Christian, ^^to owe no man any thing" 
is a positive injunction rigidly adhered to, but men of the 
world, the Gallios, who care for none of these things ^ and 
even the base and profligate, who are regardless of all other 
claims, find money to pay their debts of honour. If then 
the fees to counsel are not paid, it seems to show that the 
persons who ought to pay them are insensible, not only to 
all the calls of honesty fmd fair dealing, but to every feeling of 

> S Black, Com. 99. 

' The story related sometimes of Fox, sometimes of Slieridan, is possibly 
true of one of them. A tradesman to whom Sheridan had. given a bill of ex- 
change for hb debt, calling on him tor payment, found a pile of gold and notes 
before him, and told him he could not say he had no money. «« Ah!" said 
Sheridan, <* this money is to go for debta of honour." *< Well,'* said the trades- 
nifui, « I will make mine a debt of honour !** and threw his bill of exchange 
into the fire. Sheridan then admitted he had no defence, and paid the debt. 
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honour. We have no hesitation, therefore, in placing a per- 
son who deliberately refuses or neglects to pay a debt of this 
description in the worst class of fraudulent swindlers, and if 
he has received the money from his client, which must often 
be the case, it is sheer robbery. 

** Now who were those robbers? Of gallows or wheel 
Bore they marks, or the mangling anatomist's steel ? 
No, by magistrates* chains *mid their grave-clothes you saw 
They were felons too proud to have perished by law.'* 

It is very important, therefore, to ask whether this prac- 
tice of nonpayment of barristers' fees does in fact exist to 
any considerable extent. If attorneys neglect the payment 
of their just debts simply because they could not be com- 
pelled to do so by law, it is obvious that they commit a gross 
breach of trust, and the fair inference is, that as they are not 
trustworthy in this matter, they are equally unworthy in 
other matters committed to them. If they would defraud a 
barrister of his fees they would equally deprive any other 
person of his rights if they could do so with impunity, or by 
an undue exercise of power, influence, or tyranny. If the 
law could not reach them they would be regardless of all 
other considerations ; if they could not be compelled to pay 
they would not pay at all. Kegardless of the rules of honour, 
which have their influence, it is said, even with thieves, 
they set at defiance, not only all the rules of justice and 
honesty, but brave all sense of shame. Does this great 
brand, then, seriously affect the class of attorneys and 
solicitors in this country ? Are any number of them tainted 
with it ? Is it considered a crime among themselves ? Does 
any attorney who is known to be guilty of it lose caste 
among the members of his own branch of the Profession ? 
These are important questions to the Bar, but they are in- 
finitely more important to the public, and we may be sure 
eventually to the attorney himself. The barrister may be 
thus defrauded from time to time of a part of his income, 
but the whole fortune of the client, as well as his life and 
reputation, are frequently in the hands of the attorney. If 
then this serious charge is made against many of the class of 
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attorneys by a respectable and well-informed authority, it is 
not only the duty but the interest of the whole body to in- 
vestigate it, and either to prove it to be groundless, or to see 
that it is redressed. Now we would willingly hope that these 
fraudulent and disgraceful practices, for we can use no words 
too strong to express our sense of their guilt, are confined 
to a very small number of the class of attorneys. But we 
a^e bound to say that the inquiries which we have thought 
it right to make before alluding to the subject at all, leave 
no doubt in our minds that the vice afiects a large class of 
the communications between these two branches of the Pro- 
fession ; and we are in a condition to give the names of some 
of the gentlemen who have been so defrauded, and the names 
of the persons who have cheated them. We may allude to 
two or three facts, and we could easily point the moral by 
adding the proper identity. Of course we do not mean to deny 
that many attorneys are entirely free from this charge, and 
even act with great liberality in the matter ; but we shall 
proceed to allude to some fetcts on this subject which have 
been mentioned to us, and which must rest at present on our 
assertion of their truth. An eminent conveyancer, who re- 
cently died, and who was justly considered the head of that 
branch of the Profession, left no less a sum than 4000/. on 
his books unpaid. This shows the extent to which the 
practice of booking fees has gone. Another class of evidence, 
which we may safely refer to, are the records of the Insol- 
vent Debtors* Court. Of this some barrister occasionally 
avails himself (nor is it to be wondered at if this dishonest 
practice exists), and in their schedules the names of attorneys, 
as their debtors, thus appear. Attorneys also come before 
this Court as petitioners, and in the schedules of debts owing 
by them the names of barristers occur, as we are assured by 
those who have seen them, to a distressing extent On one 
of these occasions the names of a large portion of the Chan- 
cery Bar appeared. 

We shall now descend to state a few particular cases that 
have come to our knowledge. 

Some years since a member of the present Court of Alder- 
men of London became the purchaser of property, the title 
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to which was unusually iotricate. The conveyanees were 
also very complicated ; and the duty of the counsel was alto^ 
gether one of a peculiarly responsible nature. The station 
in life of the purchaser utterly forbids the supposition that 
he has not paid his solicitor's bill, whidi of course included 
a charge for the counsel's fees. Yet the Alderman littld 
suspects that he has been defrauded of the amount of those 
fees. Nearly ten years have passed away since the trans*- 
action. Yet the fees of the counsel have neyer emerg^ 
from the pocket of the solicitor to that of the barrister. 

Another of our correspondents informs ns that he has 
twice been employed to draw the deeds of settlement of 
highly respectable Joint Stock Companies, which are carry-* 
ing on business in London under Boards of Directors of 
acknowledged credit. Considering the amount of a solicitor's 
bill for the preparation of deeds of this sort, it cannot be 
supposed that he would suffer a prosperous company to 
remain long in his debt for a sum so important to himself^ 
though insignificant to a company. For neither of those 
deeds, however, has the conveyancing counsel who prepared 
them received a farthing from the solicitors who instructed 
him: and the Directors who have paid these charges, in-* 
eluding couDsers fees, rest ignorant of the deliberate mis^ 
appropriation of the amount of those fees. 

In another case a considerable sum was owing to a barrister 
by a firm in large business, which retained the money paid 
for fees, in spite of innumerable applications, fnr two years 
after it was proved they had received it. In another cbse the 
solicitor was employed by a city company, which paid large 
sums expressly for counsel's fees, which it was abo proved 
were misappropriated, and never reached the coimseL 

In another case one of these defaulting attorneys is Clerk 
of the Peace of a Midland County. The barrister has been 
advised to write to the Lord Lieutenant, and this probably 
may be successful. 

In another case the solicitor withholding payment is con- 
cerned for an important Railway Company, and it has been 
said that if they were acquainted with the fact tliai the 
money is withheld, it might influence themr In their eott^ 
tinning to employ their present solicitors. 
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To these disagreeable^ if not disgraoefol, shifts is the Bar 
reduced 1 1 And we have scores of such cases before us, which 
we shall refrain to give from their sameness with those we 
have referred ta 

Threats of all sorts are resorted to: in some cases all are 
ineffectual In others the money due is paid, but the clknt 
IS lost, and goes elsewhere to find some barrister who will 
submit to robbery; and to this painful alternative is the 
barrister reduced. He must either work for nothing, and 
say nothing about it, or he must complain and find that per- 
haps his only client leaves him never to return. If he acts 
like a man of spirit and a gentleman, he is doomed to briefless- 
ness, and to find his rivals, who will submit to any meanness, 
fraud, or d^radation, in full employment. The efiect of all 
this, we need not say, is most prejudicial to the character 
and standing of the Bar. If they submit to such treatment 
they make themselves parties to the frauds thus committed. 

A friend of ours has heard young men destined for the 
profession of a solicitor, openly express the advantage of 
carrying on business in London, by reason of the accessibility 
ef counsel, and the liberty of postponing the payment of 
their fees to an indefinite period. The expression used was, 
that ^^ Some capital is wantedy but counseU fees may be paid 
at any timeJ* 

It is of importance to country solicitors, who are under'- 
stood to settle their accounts half yearly with their town 
agents, that their characters should not become tarnished by 
the defaults of the latter. In one instance reported to us, a 
counsel has done business for three years for a professional 
firm in the west of England ; but upon not one of their 
papers received through their agent during the period in 
question has a single fee been paid to the counsel. He, 
however, has no certainty whether the country client or hia 
London correspoiident is in &ult, though the presumption is 
that the latter is the culprit* 

The present system of delay in payment of fees also de- 
prives counsel (^ the means of performing acts of grace 
towards suitors, on those occasions when the courtesy of the 
Ptc^ssion requures him to return the fees marked on his 

1 See nMe A. pti* 
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brief. There is high authority for this coarse of proceeding, 
when a solicitor or barrister, being a plaintiff or defendant, 
becomes personally liable, by the loss of the cause, to pay 
the costs out of his own pocket; and these occasions not 
unfrequently occur. In one important case of this descrip- 
tion which has come to our knowledge, the town agent has 
received the fees for counsel from his country client to the 
amount of 200 guineas, has made no payment to the counsel, 
and keeps that fact concealed from the client, who naturally 
imagines that the counsel has his fees snugly in his pocket 
The counsel wishes to save the suitor from this portion of 
his loss : but no communication of his desire to the town 
agent will conjure the amount into the possession of the 
suitor again. A waiver of the fees by the counsel would in 
this case merely benefit the town agent. 

We have now said enough. If we find it necessary to 
accomplish the redress of this miserable state of things, we 
shall not hesitate to give the names of persons so improperly 
conducting themselves either as debtors or creditors, and we 
are already in possession of much evidence on this subject. 
But there are some other means for remedying the evil to be 
first considered. 

We do not hesitate to say that the Bar have the power to 
redress this monstrous abuse, if they will only act with spirit 
and as a body. And this we submit they are bound to do as 
gentlemen and men of honour. It is possible that the most 
eminent men in the Profession do not suffer much in this 
way. They can command payment of their fees, and in fact 
make any terms they please. Not so the humble junior, who 
is perhaps entirely dependent on his professional earnings, and 
if they are taken away has nothing to fall back upon. How 
can he, surrounded by jealous rivals, act alone with thorough 
independence ? If he does this, he risks more than he can 
fairly be called upon to hazard ; and this is the class of men 
whose case we wish especially to bring under the notice of 
the leaders of the Bar, who are the more bound to act as the 
evil may not press on them. The existing system as to pay- 
ment of fees is injurious to the honour and independence of 
the Bar. In the present crowded state to which we have 
already alluded, a premium to doubtful, if not improper 
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practice, is held out. Let us take a very mild case. Say 
there are two barristers on the same staircase, in the same 
walk of the Profession ; the one gives longer credit than the 
other. This in some cases really means working at lower 
fees. Mark then the disgraceful practices to which this may 
lead, and the injury done in this way to the credit and real 
respectability of the Profession, and so far as it is relied on 
for strict honour and integrity, to the public. 

But we waste words in dwelling upon this. Assuming then 
that we are right as to the fact of the existence of large 
arrears of fees, and that there is no legal mode of enforcing 
their recovery, let us see what remedy remains for the Bar. 

We have heard recently that the existing unhealthy state 
of things has led to some disagreeable proceedings ; regular 
dunning letters are only too common, and of late an appeal to 
the Attorney- General has been threatened : a more vigorous 
and effectual proceeding (which we know has been resorted 
to) has been for the barrister's clerk to write to the client of 
the attorney to ask whether he has paid his bill to the 
attorney ; in which case it has been thought that an action 
for money had and received would lie. Indeed, we under- 
stand that Lord Lyndhurst, C. B., held that the Court would 
entertain an action under such circumstances. And in Scot- 
land, (where, however, little of this grievance we believe 
exists,) we are informed that the fees may be there attached 
by the summary process of arrestment known in that coun- 
try.^ On this side of the Tweed, the barrister sometimes 
takes the law into his own hands, and instructs his clerk to 
part with no "papers" until the fee is paid. We have 
heard indeed of this demand being resisted, and of a conflict 
taking place on the point. To such unseemly contests and 
correspondence does the existing practice give rise. 

But passing over all these disagreeable stories, we come to 
the remedies that we propose. 

First then, we say that this is a matter which for their 
own sakes should be taken up by the attorneys themselves. 
Thank God I there are many members of this important body 

» See Note B., po9t. 
VOL. XV. D 
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who are entirely innocent of the offence to which we have 
alluded, and who would, we are sure, be as little guilty of 
any practice of the kind, as any member of the Bar. But they 
have the means of investigating the charge, and of punishing 
the offender. A charter was granted to the Law Society 
alluded to, on the grounds of watching over the respec- 
tability of a part of the Profession, and excluding unworthy 
members. Let this Society then act on their powers, and on 
any flagrant case of this nature being made out, — and we are 
convinced that there are many, — let them use their best efforts 
to remedy the evil. This, we submit, would be comparatively 
easy for them, — would reflect credit on the whole body of 
attorneys, — and would do much to satisfy the public that 
they were indeed worthy of the great trust reposed in them, 
and this more especially at a time when they are seeking 
relief from a burden imposed on them by the State. 

Failing this remedy, which is preferable to all others, it is 
for the Bar to consider how far they can, with the assistance 
of the Bench, efiect a remedy. The English Bar is not 
a faculty, and the Attorney- General has no power, we appre- 
hend, to convene a meeting, or to act on behalf of the Bar. 
He is not the representative of the Bar, as the Dean of 
Faculty is in Edinburgh, or the Battonier is in Paris. We 
do not think much good would result from a meeting of the 
Bar on this subject, especially as one called some time ago on 
one branch of it was a signal failure. The only useful part, 
we apprehend, that could be taken by the Bar in this matter, 
would be to bring it before the Court in the shape of a 
motion to strike any attorney ofi* the roll, as an offender in 
this particular, and to compel payment of the money due. 

We do not see how a Judge could refuse this relief, or 
what answer could be given to such an application. An 
attorney has been compelled to execute a contract, void under 
the statute of frauds, and on this principle it appears to us 
that the Court would compel an attorney to pay his fees. If 
the Judges did not take this course, they would probably 
think it necessary to lay down some new rule in this matter, 
which would relieve the Bar from their present anomalous 
position. 

But supposing that the Judges refuse all assistance, and 
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the attorneys decline all aid, what remains to the Bar ? Is 
there no remedy in the hands of the Bar itself, as against the 
attorney ? Is the ^ar to cease to exist ? 

The only act his guilt to cover, 

To hide his shame from every eye, 
To give repentance to the rover. 

And wring his bosom, is — to die ! 

We doubt whether this is the only way. Are barristers 
to see the easy work of the Profession carried to sons and 
nephews of attorneys, which shall be liberally paid for, and 
is the real work to be done by a laborious drudge who is 
cheated of the lawful fee so justly due? Not only should 
this not be done, but it should not be possible. Some new 
rule on this subject is necessary, not only for the sake of the 
Profession, but of the public. 

However great our confidence in attorneys and judges, we 
think there is still a remedy, if the aid of both is not sufficient 
to give complete relief. Ihe Bar has one body to fall back 
upon, more powerful, they may be assured, than either one or 
the other of the forenamed bodies, — we mean the Bar itself. 
It is only necessary for the Bar to put forth its strength to 
carry itself quite clear of all diSiculties. The rules of etiquette 
are not to be altered slightly or without sufficient reason. 
They are in many cases well founded, and often exist for 
the convenience of society. We are for this reason very un- 
willing to alter that rule which does not permit the barrister 
to take business except through the medium of an attorney. 
We agree with Lord Campbell, C.J., that although there is 
no law against such a practice, yet it is a convenient regu- 
lation ; and further, we have no hesitation in saying that if the 
rule was entirely abolished, some such relationship as now 
exists between the barrister and the attorney, would spring 
up again in the shape of a partnership between members of 
different branches of the Profession, or members of the same 
branch. The division of the labour is, in fact, absolutely 
necessary: some men make good advocates, others good 
attorneys. You sometimes see them out of place. Now and 
then an attorney is admirably qualified for the Bar, and here 
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and there a barrister would be more successful as an attorney ; 
but few men indeed are qualified to undertake successfully 
both branches of the Profession. We wish, therefore, to 
preserve the present rule, if it still works well ; but if it does 
not, and is abused, the same convenience of society which 
created it, can annul it, and create a new rule, which may 
meet the exigencies of the present times. 

We have no hesitation then in saying, that if the abuses 
which we have pointed out can be remedied in no other way 
than by altering the present rule as to briefs being taken 
only through an attorney, the sooner it is altered the better, 
and on this point we would call attention to a conversation on 
this subject, which took place in the House of Commons in 
the last Session (July 9. 1851), with reference to a clause 
proposed to be inserted in the County Courts Bill. 

" Clause 11. proposed to exempt from the operatioa of themea- 
Bure the provisions of the 9th and 10th Victoria, by which no 
person is entitled to practise in a County Court * unless he be an 
attorneyrat-law or a barrister instructed by such attorney, or, by 
leave of the Judge, any other person allowed by the Judge to 
appear instead of such party ; and no barrister, attorney, or other 
person, except by leave of the Judge, is entitled to be heard as 
counsel for any other person.' 

^* The Attorney-General, in support of the clause, said he by 
no means desired to create any undue monopoly on the part of the 
Bar, but, on the other hand, he desired, and he trusted the House 
participated in the feeling, that the Bar might not be destroyed. 
At present in these Courts, under the operation of the statute, the 
attorneys, by whose intervention alone could barristers be em- 
ployed, were allowed to practise themselves as advocates ; and the 
result of this had been a widespread conspiracy on the part of the 
attorneys who practised in these Courts to keep all the advocate 
business to themselves, and utteriy to exclude all barristers from 
any participation in it whatever. The honourable and learned 
gentleman read from the County Courts Chronicle of February, 
1850, an address from an attorney practising in those Courts, in 
which he pointed out to his colleagues throughout the country, 
that all they needed to do was to carry out the provisions of the 
act in their favour, and they would effectually and for ever ex- 
clude the Bar from any share whatever in the County Court 
business. The honourable and learned gentleman also read a 
letter from a tradesman, who complained that having a demand in 
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prosecution in a County Court for 48/., the attorney whom he em- 
ployed had threatened to throw up the case, if he persisted in his 
request that a barrister might be employed. In a word, it might 
be affirmed that fcom the infinite majority of these Courts barris* 
ters were excluded ; and the question was, whether, for the sake of 
the public itself, this was a desirable thing ?- It appeared to him 
simply as a general proposition, that the business of the advocate 
in all our Courts, Superior or Inferior, should be conducted by men 
of trained education as advocates, of established position as gentle« 
men, as men of honoun It was quite clear that at present the 
attorneys practising in these Courts were, as a general fact, not of 
the higher class in their profession ; but, be they whom they 
might, it was in his opinion essential ta the due administration of 
and to the dignity of justice that in these Courts, as in the Courts 
above, the persons who prepared- the case up to a hearing should, 
in all matters above those of a quite ordinary character, be the 
persons also to conduct the hearing. It was a fallacy to suppose 
that economy was consulted in behalf of the public by the exclu- 
sion of barristers, for the fee which would be received by counsel 
would be no greater in amount than that which the attorney duly 
pocketed when he appeared as. attorney-advocate ;. and therefore 
the expense was precisely the same to the client,, whether he was 
heard by attorney- advocate or by barrister-advocate. He had 
received a letter from a gentleman of entire vwacity, mentioning 
to him a case in which a snug party of seven, attorneys having got 
possession of a County Court,, and completely ousted all barristers, 
had leagued together to accept no retainer whatever, unless with 
a fee of three guineas, paid beforehand. This was an illustration 
of the cheap justice which the public was tp have if the attorneys 
were to have things all their own way in. these Courts. It was, in 
his opinion, eminently essential that a well-trained Bar should be 
attracted to these^ Courts, by the expectations of a fair mainte- 
nance. 

" Captain Fitzrot said he did not precisely understand whe- 
ther the Attorney- Genei'al meant to give exclusive audience to 
barristers in these Courts ; but, if he did sa propose, he should un- 
doubtedly divide the Committee against the proposition. The 
adoption of any such rule would at once defeat the great object of 
the measure, which was speedy and cheap justice. Enact that 
cases were not to proceed unless a counsel was heard on either 
side, and the delay would become such as altogether to deter per* 
sons from seeking that remedy with which these Courts were at 
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present more and more effectually providing them for thie attain- 
ment of their rights and the vindication of their wrongs. The 
Legislature had no right to dictate to clients in these Courts whom 
they should employ to advocate their cause. There was no more 
propriety in maintaining professional monopoly than in maintain- 
ing commercial monopoly ; and, if it came to be a question between 
the benefit of the Bar, as such, and the benefit of the community, 
the former must give way. There was nothing at this moment 
to prevent barristers from practising in the County Courts ; it 
was within his own knowledge that in the Oxfordshire County 
Court circuit barristers practised, without encountering any thing 
at all resembling that persecution at the hands of the attorneys 
which the honourable and learned gentleman had, properly 
enough, denounced. 

" Sir G. Strickland said the proposition of the Attorney- 
General was merely the result of the jealousy which the Courts 
at Westminster felt at the progress which was being made in 
popular estimation by the County Courts. The whole matter was 
a squabble between the attorneys and the lawyers, which the Le- 
gislature might well leave those parties to fight out. The proverb 
said, when personages of a particular stamp fell out, honest men 
came by their own. 

" The Attornet-Gekeral said, that as he saw the sense of 
the Committee was against exclusive audience being given to the 
Bar, he was quite willing to substitute for the clause before the 
committee a clause to this effect : — that in all cases where clients 
desired that another person than their own attorney should appear 
as their advocate, such other person should be a member of the 
Bar. 

" Mr. Henley said that his own opinion, in which he was 
authorised to state the right honourable member for Ripon fully 
fehared, was, that attorneys and solicitors should have a fair field 
and no favour in these Courts, leaving parties in each case at full 
liberty to employ an attorney or a barrister at their own discre- 
tion; but he had no objection to accept the modified clause now 
proposed by the Attorney-General. At present there could be no 
doubt that, by the operation of the words of the 9th and 10th of 
Victoria, barristers were virtually excluded, whereas it was his 
firm conviction that the permanent success of this new system 
would entirely depend upon the regular presence of a competent 
Bar. The Judges came to these Courts fresh from Westminster 
Hall, and prepared to administer justice in a spirit of energy and 
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efficiency to which thej had been accustomed ; but if their mettle 
was not kept bright by the friction of practitioners whose opinions 
they esteemed, that mettle might, perhaps, rust somewhat. 

*' Mr. Hume quite concurred in the expediency of having a Bar 
attached to each of these Courts. 

^' Mr. E. Dennison considered that the Legislature should 
equally provide against the monopoly of attorneys and against the 
monopoly of barristers in these Courts. 

" Mr. Freshfield considered thaJb the dignity, and the conse- 
quent efficiency, of these Courts would have been best promoted 
by the clause which the Attorney-General had originally pro- 
posed. 

" The Soligitob-General supported the proposed clause. Let 
the House recollect that it was to the Bar of England that we 
owed in a vast measure the great liberties of this country. It 
was Lord Coke who framed the Petition of Right ; it was Lord 
Somers who prepared the Bill of flights. It had ranked amongst 
its members the most eminent supporters of our liberties. But, 
further than that, he would ask, what would be the state of pro- 
perty in the country if they allowed it to be disposed of by Judges 
who had not the responsibility of giving their deeisions in the 
presence of a Bar? The honourable member for Oxfordshire, 
who had had experience of that, had told the Hou^e his opinion 
on the point ; he had told them that they could not have the 
security of an able Bench unless it were watched by an able Bar. 
Nothing could be done more disastrous to the suitors, nothing 
could be done more to. degrade these Courts and. make them odious 
and disgusting in the eyes of the country, than to withdraw the 
Judges from the supervision of an efficient Bar. 

'^ Lord B. Grosyenor said, the honourable member for Boston 
had stated that, having practised for many years as a solicitor, it 
might be supposed that he regarded the proposition of the Attor- 
ney-General with some degree of disapprobation, as militating 
against his Profession ; but the fact was, that the Prpfession viewed 
XhQ County Courts with unmitigated dislike ; for their great profits 
consisted in. the retention of Westminster HalL; as it was. He 
(Lord R.. Grosvenor) was therefore most anxious to reduce the 
profits of attorneys and solicitors, as he believed he was doing in 
maintaining the County Courts as they were. Ifow, as he under- 
stood the proposition, it was this : — That at that moment an attor- 
ney, if he did not choose to advocate a cause himself, might ask 
anothw attorney, called an advocate-attorney, or, as they had been 
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named, one of a hybrid class, to undertake it for him ; but, now it 
was proposed that the attorney should not be able to do that, and 
that, if he wanted assistance, it must be entrusted to a barrister. 
To that proposition he should most unwillingly assent. No gross 
case had been brought forward in which this hybrid class had 
abused the trust reposed in them ; and, having himself been in 
those Courts, and experienced how well and cheaply justice was 
there administered, he should be sorry to alter the present method 
of proceeding. 

" Mr. Anstey approved of the amended clause. If the mono- 
poly of the Bar w^re to be guatded against, much more for the 
interests of the people ought the monopoly of the attorneys to be 
guarded against. The House was aware that complaints had been 
made that suitors were prevented from having a barrister for their 
advocate. A barrister had told him that he was waited upon by 
a poor man, who requested him to hold a brief in a cause that was 
coming on on tiie following morning. He refused, unless the 
brief were handed to him in the usual way, through an attorney ; 
to which the poor man replied, that that was impossible, for an 
attorney Avho had almost exclusively all the practice at the West- 
minster County Court had told him that if he insisted on having 
a barrister he would, at the last moment, throw up his case ; and 
similar cases were continually occurring. In the colonies a learned, 
intelligent, and able Bar had been destroyed by that depraved 
system. He knew, from his own experience, that it was the case 
in Van Diemen's Land ; and the same consequence must follow 
here if the same system were adopted. Although he insisted, in 
the name of economy and justice, on the right of the client to 
employ whom he pleased, and to instruct counsel personally, and 
not through an attorney, still, having regard, not to a monopoly of 
the Bar, but to the interests of the clients themselves, he objected 
to arm attorneys with the great additional power which this pro- 
posed innovation would confer upon them. 

" Mr. Card WELL said, what they wanted to do was very obvious ; 
it was to put an end to all restrictions unfairly imposed either on 
one class or the other. They had been told that there were com- 
binations among the attorneys to oust the Bar from these Courts. 
Let them then put an end to all the machinery by which those 
combinations became possible, and then let it be equally clear that 
in these Courts there should be no necessity for a poor client to 
have any advocate at all unless he choose. Surely that could be 
put in a short intelligible form. Let them then repeal the statu- 
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tory restriction which prevented the Bar from communicating 
with the parties themselves, and then let the Bar review its own 
etiquette. He would then propose to recite in this clause the pro- 
vision of the statute of the 9th and 10th of Victoria, and then let 
them say, 'Be it enacted that the said last-recited provision be 
repealed,' and then enact as follows, ' and that it shall be lawful 
for any person or party to the suit, or for an attorney conducting 
the suit, or a barrister retained by or on behalf of either party to 
the suit, or, by leave of the Judge, any other person, to appear for 
him and address the Court without any right of pre-audience or 
exclusive audience, but subject to such regulations as the Judge 
should from time to time direct for the transaction of the business 
of the Court' 

" Mr. J. Evans thought it would be enough to strike out the 
words * instructed by an attorney,' occurring in the provision re- 
ferred to by the honourable member for Liverpool. 

" The ATTORNEY-GENEKAii Said there was only one point in 
which the clause proposed by the honourable member for Liverpool 
differed from that proposed by the Chancellor of the Exchequer. 
The hon. gentleman proposed to apply the clause to cases under 
the old jurisdiction as well as to the new. Now, it might be 
desirable, if they put all parties on a fair footing, to have an 
uniform course of proceeding. As he understood the honourable 
gentleman's proposition, a party would be entitled to advocate his 
own cause, or an attorney might be his advocate, or, if he preferred 
it, he might have counsel, and he might either instruct his agent 
to retain counsel, or he might go directly to counsel and instruct 
him. The latter was a question of etiquette with the Bar, and 
they would find out what the feelings and wishes of the public 
were, and must act accordingly. That however was, as he under- 
stood, the effect of the clause^ and he believed it would be satis- 
factory to everybody, and he trusted, therefore, the House would 
support it. 

" Mr. Crowder said that he had received information of secret 
partnerships being formed between attorneys and the attorney- 
advocates to divide the profits between them ; and there had been 
instances in which combinations had existed to prevent the Bar 
from being employed. He would agree to the clause as proposed 
by the honourable member for Liverpool, but he did so only 
because the House appeared to be against exclusive audience to 
the Bar. 

" Mr. Aguonby thought it better that barristers should receive 
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their instructions from attorneys instead of from the parties them-^ 
selves. 

" Mr. CoBDEN wished to know whether the clause of the 
honourable member for Liverpool would allow of one attorney 
employing another attorney to advocate a cause^ or was it confined 
to the attorney conducting the cause ? He thought the parties 
ought to be left to themselves. All the difficulty raised by the 
Attorney-General as to barristers would be best met by leaving it 
to free competition. 

^^ Mr. MuLLiNGS thought it should be as open to employ attor« 
neys as advocates as to employ barristers in that capacity. 

** Mr. Cardwell explained. There must be a security for the 
suitor in these Courts, and that must be either by having attorneys 
liable to actions at law for neglect of duty, or barristers, liable to 
the control of the opinion of the Bar and the benchers of their 
Inns of Court, or persons who by leave of the Judge addressed the 
Court, and were therefore answerable to the Court. He believed 
it would meet the unanimous wish of the House if he substituted 
the words * attorney of the Superior Courts of Record,' instead of 
the words, * attorney conducting the suit.' 

" The clause of the honourable member for Liverpool was then 
read by the chairman with the substituted words. 

" Mr. FiTZROY suggested that the words * subject to such regu- 
lations,' &c., to the end should be omitted, as they might give the 
Judge the power of granting audience to the Bar. 

" Mr. Cardwell said he should be deeply grieved to believe, 
and indeed he could not possibly imagine, that any Judge of these 
Courts would so pervert an Act of Parliament, which declared that 
there should be no exclusive right of audience, as under the words 
in question to make such a regulation as would give to the Bar 
that exclusive right. It was indeed a melancholy suggestion to be 
made that the Bar and Judges of this country should be capable of 
so gross a fraud upon an Act of Parliament. If the words were of 
no value, strike them out, but let it not be done on the ground 
suggested by the honourable member for Lewes. 

" Mr. FiTZROY said, the Judges of these Courts had already the 
power of making such regulations for facilitating the business of 
these Courts as were necessary. These words, therefore, were 
superfluous, were unnecessary, and had better be omitted. 

" The Attorney- General said, that having again looked at 
the clause of the honourable gentleman, he musk ask him what it 
meant. The honourable gentleman had spoken of having persons 
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responsible to an authority, but his clause appeared to let in the 
very class of attorney-advocates whom he would wish to exclude. 

" Mr. Cabdw£Ll said, that what he proposed to do by his clause 
was this — that an attorney, if he appeared as an advocate, should 
be an attorney of the Superior Courts of Westminster, and retained 
by the party ; and should, therefore, be liable to an action at the 
suit of the party for negligence. 

" The Attornby-General said, that by the clause as it stood, 
if attorney A. employed attorney B., attorney B. would be entitled 
to act as the advocate of the party. 

** Mr. CoBDEN said, that that was what the House meant. At- 
torney A. might employ attorney B., and attorney B. might employ 
attorney C, and so on to the end of the alphabet, if it were for the 
convenience of suitors. That was the question before them, and 
he hoped they would not part with this clause until there could be 
no further mistake about it. 

" Mr. Cabdwell was quite ready to insert the words * to be re- 
tained by or on behalf of,' a second time, so as to follow the words 

* attorney of the Superior Courts of Record,' as well as the word 

* barrister.' 

" The Solicitor-Generai, said, that an attorney retained by 
an attorney would not be liable to an action at the suit of the 
party, and the mischief of such a proceeding would be irreparable. 

" Mr. CoBDEN said, that the practice in the County Courts had 
been to employ attorneys. The public had uttered no complaint 
against it, and all he asked was to leave it so. 

" The Solicitor-General said, that the difficulty would not be 
cured by the words *an attorney of the Superior Courts of Record,' 
for, although an attorney was liable to an action by his client for 
negligence, yet he was only amenable to the Superior Courts when 
he had been guilty of gross fraud. 

^* Mr. Card WELL said, he certainly thought that the person who 
acted must act in a definite legal capacity, subject to a definite 
legal responsibility, and by the words referred to by the Solicitor- 
General he certainly had meant that the attorney to be employed 
should come within that definition. 

" Mr. Anstey said, that if the words * on behalf of were re« 
tained, he should not vote for the amendment. 

" The Chairman then put the clause, which, after repealing the 
provision contained in the Act of the 9th and 10th of Victoria, was 
in the following words : — * And that it shall be lawful for a person 
a party to the suit, or for an attorney of her Majesty's Superior 
Courts at Westminster, retained by or on behalf of the party on 
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either side, or for a barrister to be retained hj or on behalf of the 
party on either side, or, by leave of the Judge, any other person^ 
to appear and address the Court, without any right of pre-audience 
or exclusive audience, but subject to such regulations as the 
Judge might from time to time direct.' 

" Mr. Cabdwell wished, before the House came to a decision, 
to ask his honourable and learned friends opposite whether an 
attorney answering the description in the clause just read could 
possibly escape from an action for negligence in the misconduct of 
a cause ? 

" The SoLTCiTOR -General was of opinion that he could. 

" Mr. Crowder said, he had only assented to the proposition of 
the honourable member for Liverpool on the express ground that 
the person to be employed was to be either a barrister as a bar- 
rister, an attorney as an attorney, or any other person by leave of 
the Court. That was what he had assented to. It was not in the 
same form now, as it allowed an attorney to employ any other 
person, with whom he might have a secret partnership. He be- 
lieved that by this clause the grossest frauds would be, as they had 
been, practised, and that the public would feel the greatest incon- 
venience from it. 

" The honourable and learned gentleman declined to divide the 
House, but the gallery was cleared for a division on the objection 
of the honourable member for Youghal. No division, however, 
took place, and the clause of the honourable member for Liverpool 
was agreed to. 

" The House then resumed, and the Chairman, having reported 
progress, obtained leave to sit again on Thursday next." — Times^ 
July 10. 1831. 

We have printed this long conversation, as showing that, so 
far as the House of Commons is concerned, all parties have 
assented to the principle of a direct communication between 
the client and the barrister. The circumstances alluded to 
by Mr. Crowder and others, our readers will probably agree 
with us, justify the alteration of the present rule of etiquette. 
It was said properly by Mr. Cardwell in the debate, " Repeal 
the rule, and then the Bar will review its own etiquette.'* 
This, no doubt, is putting the matter on its proper basis ; 
and there can be no question that the Bar has the power 
thus to remedy the grievance which we have thought it right 
to bring before our readers. And although nothing waa 
said in this debate on the subject more particularly before us. 
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yet it will be seen that statements were made by several 
honourable members that the attorneys had, in many cases, 
tjombined to exclude the Bar from the County Courts, and 
to take upon themselves the duty of advocacy. If this were 
done, it seems clear that barristers should be empowered to 
act as members of the other branch. Certain attorneys are 
held up by the Attorney-General as intending to destroy the 
Bar ; and Mr. Crowder said that " he had received inform- 
ation of secret partnerships being formed between attorneys 
and attorney-advocates to divide the profits between them ; 
and there had been instances in which combinations existed 
to prevent the Bar from being employed." A way, there- 
fore, is clearly opened for altering this rule of etiquette. 

Shall it then be altered ? It is only for the Bar so to 
resolve, and it is obvious that they will be supported by the 
public. We shall, in a subsequent portion of this Number, 
show the steps that have been taken by a portion of the Bar 
to accomplish this important alteration^ ; and our readers may 
thus be able to judge of the course there proposed. No one 
can doubt that it may be done, and effectually done. 

Still we would pause a moment before the Bar acts on the 
feeling with which a portion of it is animated. We would 
rather say: Let all grievances be redressed on both sides, 
and continue the rules of the Profession as they now stand. 
Let the rank and practice of Barrister and Attorney be 
preserved each with its present forms, duties, and privileges, 
but do not let the one endeavour to usurp the functions of 
the other. Let those rules be remembered and acted on 
strictly which have gained for us the name of an Honourable 
Profession. Let it be the duty of each branch not only to 
respect, but to take means for insuring the maintenance of, 
the just rights of the other. This is the doctrine which, as 
the true friends of the whole Profession, we respectfully 
submit for the guidance as well of the Barrister as of the 
Attorney. The public, as appears by the debate, would 
care very little about the squabbles of the Profession. A 
portion of them, a short-sighted and narrow-minded portion 
though they be, would rather enjoy the sport. As somebody 

^ See past. Art. XII. 
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said, they would hope to come by their own, and if the 
Profession only was injured, this might not move the lay 
gentry : but the most valuable rights of all are perilled. It 
is not the privil^es of either class of the Profession that we 
care about : the etiquette of the Bar, or the practice of the 
attorney, that may be now in danger; but these are as 
nothing to the general interests of the public, which may be 
materially injured by a change so great, and of which it is 
impossible to foresee the results. 

These reasons, until we see our way more clearly, induce 
us to hope that no change will be made without much care* 
But this wish can only exist together with a determination to 
have every branch of the Profession placed on a proper foot- 
ing : to have the Bar protected from injustice, and the public 
relieved from factious and interested opposition to measures 
which will place the administration of the Law on a sure 
and just foundation. The first object might be gained by 
placing a barrister's fees on the footing of other debts. 

A worthy contemporary, which ably and closely represents 
the feeling and wishes of the attorneys, admitting the un- 
popularity of this branch of the Profession, recently insti- 
tuted an inquiry as to its causes, and received many com- 
munications on the subject. This inquiry certainly showed 
great candour and even naivete. The tenor of these Letters 
runs thus ^ : — '* Is it then to be wondered at that our name 
has become a bye-word and a reproach ; and that any change 
— even to a County Court — is hailed as an improvement ? " 
This being thus allowed to be the case, we would ask, is it 
wise that this unpopularity should be suffered to continue ? 
We have endeavoured to ascertain the reason of this opinion, 
which certainly is the general one ; and we trust we have 
shown how unwise it is to allow any real cause for it to 
remain. If we were enemies of the Profession, and more 
especially of the Attorneys, we should say to them, " Keep 
things as they are ; let all go on as before ; amend nothing: 
oppose all Law Beforms, especially those on which the hearts 
of the people are most set. Grasp all the business you can 
get — oppress and defraud the Bar as much as you can." , 

» See ** Legal Observer," vol xU. pp. 114. 129. &c. 
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This is what we should say if we wished the destruction of 
the Attorneys ; for the public attention is now fairly called to 
the subject ; the day of class interests is gone ; the House of 
Commons has shown that in settling professional rights it 
will look alone in this matter to the good of the community, 
which is admitted to be disgusted alike with the adminis- 
tration of the Law as with its Profession. It is just possible, 
therefore, that while the different branches are quarreling 
about their respective rights. Parliament may say of the 
Tree, " Cut it down, why cumbereth it the ground ! " 

Let every member of the Profession, and its well-wishers 
in particular, consider these things, and restore it to popu- 
larity by the mode we have pointed out, which we believe 
still to be possible. Let the Attorneys, more especially, con- 
sider who are their real friends — those who counsel them to 
oppose all amendments of the Law, or those who advise them 
to assist and promote them. Let them consider, and that 
quickly, not only their present state and condition, but how 
much worse it is likely to become if means are not taken to 
restore to them the confidence of the public. What has 
opposition to the amendment of the Law availed them? 
Point after point has been carried against them, and the 
rest must follow. Never was victory more complete than 
that of the Law-Reformers. The Anti-Law -Reform Policy 
has been tried, and with complete want of success. The 
more the Attorneys say that the public shall not have 
these reforms, the more determined are the public to have 
them. It will soon become a rule, if it is not one already, 
to insist on having what the Attorneys oppose. The Attor- 
Jiey, by general consent and by universal covenant, will be 
stripped of all the privileges that he now has. To reform 
the Law is now the settled wish of the community. If the 
Lawyers oppose it, the next point to be carried is the reform 
of the Legal Profession. The latter can be only preserved 
in its present position by assisting the public in obtaining 
the former. This, then, is the true policy of the Lawyer ; 
and he is his real enemy who thinks and acts otherwise ; and 
as to this we may conclude with Mr. Collier's observations 
on this point. As to the Superior Courts, he says : — 
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" If great alterations be not made, these tribunals must dwindle 
into comparative insignificance: a further extended jurisdiction 
must be given to the County Courts ; their system of procedure 
adapted to the trial of important causes^ their number increased, 
and the salaries of their Judges augmented. 

" The local administration of justice which prevailed in very 
early times will be restored; a greater number of independent 
tribunals, not recognising each other's decisions, will be established 
throughout the country, presided over by men whose success at the 
Bar has at most been moderate, residing within their jurisdictions, 
and probably acquainted by hearsay from one side or other, with 
most important disputes before the trial of them, especially such as 
may arise between persons of distinction in their counties : uni- 
form or authoritative decisions can scarcely be expected from such 
tribunals, and what is the law in Yorkshire may soon cease to be 
the law in Cornwall. 

" A class of practitioners hitherto unknown in this country, 
being both barristers and attorneys, will arise, or Local Bars will be 
formed in which barristers will receive briefs without the inter- 
vention of attorneys ; in either of which cases the division between 
the two branches of the Legal Profession will cease, which has 
hitherto been found so conducive to the interest of both, and of 
the Public. Among such a Bar it will soon be vain to look for 
Judges equal to those who now adorn Westminster Hall, or even 
for worthy successors to some who preside in the County Courts. 
And yet, if Burke was right in attaching so much importance to 
the constitution of juries, surely the formation of Judges is a 
matter which no statesman can afford to disregard." (Pp. 30, 31.) 

Thus also says Mr. Morton : — 

" I may be allowed to add, that the history of these County 
Courts ought to be a lesson to those who oppose timely reforms. 
Had the Superior Courts been made what they ought to have been 
— easy of access and speedy of decision— they would have retained 
their position in public esteem, and they would have retained their 
business, because they would have supplied the public wants ; now 
we have three-fourths of the Common Law business of the country 
disposed of by gentlemen, who, however respectable, would occupy 
a very different position in Westminster Hall; and the English 
Bar — the most honourable, the highest in talents and character in 
the world — coming to a resolution that they will compete with 
attorneys for the business of these Courts ! " (Pp. 13, 14.) 
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It is not in the power of the Legislature by any enactments 
to prevent the disappointment of commercial enterprise, to 
obviate the consequences of indiscretion, or to counteract the 
evils of fraud or misfortune. All that Parliament can be 
expected to do is to provide a proper tribunal to which 
debtors and creditors can respectively apply when commercial 
failure leads to insolvency. 

And this Parliament has done. There are in Basinghall 
Street, five learned Commissioners, and twelve in the Coun- 
try districts, each of them in his respective Court fully com- 
petent to discharge the judicial duties appertaining to his 
office. There is in each Court an elaborate machinery of 
messengers, official assignees, registrars, and clerks well 
qualified to take possession of and to distribute the property 
of bankrupts, according to the sound principle of a law well 
understood, while the Commissioners are ever ready to hear 
and to determine all questions which may arise as to the 
claimants to participate in the distribution. By these means 
the property of the fallen trader is preserved, his accounts are 
carefully investigated, the frauds of improper claimants pre- 
vented, the rights of honest creditors protected, the assets 
speedily distributed, and the costs of the whole proceeding 
strictly and conscientiously taxed. Finally, after all questions 
of accounts have been determined, a day is appointed when 
the "conduct of the Trader" is specially submitted to the 
judicial consideration of the Commissioner, and according to 
the result of an anxious and impartial inquiry, the trader 
either obtains his certificate of the first, second, or third class 
according to the circumstances of his failure, or he is pre- 
vented from again embarking in trade either wholly or for 
such length of time as the facts of the case may warrant. 

In this picture of the Courts of Bankruptcy, in which 
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nothing is exaggerated, we find a course of proceeding to 
which, in theory, nothing can be objected. Yet, notwith- 
standing, the existence of a tribunal to which debtors and 
creditors alike may seem to look with confidence, we find, in 
defiance of our theories, that in practice there exists another 
TRIBUNAL — the Rival of the Courts of Bankruptcy, which, in 
effect, absorbs the administration of nearly all the heavy and 
most important cases of commercial failure ; and this happens 
too, although this "rival tribunal" possesses none of the 
appliances which belong to the Courts of Bankruptcy, and 
is, on the contrary, beset with evils of the most pernicious 
character. 

By this word " rival tribunal " we allude to the system of 
private arrangement between debtors and creditors, conducted 
in the private offices of solicitors. In some of these arrange- 
ments assignments are made by the debtors to trustees, chosen 
either by themselves or by the creditors, in others, the debtors 
are permitted by what is called " a letter of licence," to con- 
duct their business either with or without the control of 
Inspectors, a certain time being allowed to them to pay the 
whole or a j)art of their debts. In neither of these plans is 
there any security given to the bond fide creditor against the 
dishonesty of debtors — the fraudulent claims of pretended 
creditors — the wasteful expenditure or final failure of the 
debtors or of the trustees, or the extravagant claims of ac- 
countants, auctioneers, and solicitors. The creditors have 
voluntarily constituted a tribunal which they too frequently 
discover has no jurisdiction to correct or punish the fraudu- 
lent concealment of property, to detect the errors of accounts, 
to prevent the claims of the relatives or friends of the trader, 
to expedite the payment of a dividend, to guard against the 
failure or the frauds of the trustee, or to limit the expenses of 
the administration of the estate. 

These views of the results of private arrangements are 
familiar to the minds of all practical men, and their truth is 
not to be countervailed by the assertion, no less true, that in 
many cases of private arrangements, the debtors are trust- 
worthy, the creditors are all honest, and the solicitors, 
auctioneers, and accountants moderate and reasonable in 
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their charges. If all men were honest, we should have no 
occasion for laws to guard against knavery. 

A few years ago the commercial interests of this country 
Buffered a very alarming shock, and several mercantile houses 
of great eminence and great apparent respectability, were 
compelled to stop payment. It was during the shock of that 
calamitous period a topic of general remark, that very few 
indeed of these unfortunate traders, having large masses of 
creditors still more unfortunate, were made subject to the 
Laws of Bankruptcy, but that the majority of them, and 
their respective creditors, met at the offices of their solicitor, 
and there effected private arrangements. It would be de* 
sirable to ascertain what have been the practical results to 
the debtor and creditor respectively, comparing the cases of 
those who have passed through the Courts of Bankruptcy 
with those which have been administered under the rival sys- 
tem. In the former the property of the traders has been 
taken possession of, accounts have been rendered, debts have 
been proved under the judicial authority of the Commis- 
sioners, the costs carefully taxed, and after paying all proper 
expenses, the balance was in every instance within two or 
three months divided amongst the creditors. We know of a 
certainty that nothing has been kept back, that no fraudulent 
claim of debt has been allowed ; we can tell to a shilling 
what the expenses have been, and for what purposes they 
were incurred. So much for the cases which have been 
administered in Bankruptcy. But what can any one know 
about the proceedings under the other — the rival tribunal, if 
there be persons engaged therein, who shall find it con** 
venient to conceal anything or everything connected with 
any particular case? Let us suppose a creditor to be dis- 
satisfied with a chUm made by a near relative or intimate 
Mend of the trader, with any waste of property, any improvi- 
dence in the management of the estate, any extravagance in 
charges, or with any vexatious delay in the payment of the 
dividend To what commissioner or other sufficient authority 
can he go, and without formality or delay explain his sus- 
picions respecting the conduct of the trader, the trustee, the 
creditor holding property, or the claimant who shall seek to 
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prove a debt against the estate, with a certainty of having an 
opportunity afforded to him of investigating the grounds of 
his suspicions ? The only tribunal open to him is the Couirt 
of Chancery, and any suggestion that he should refer his 
complaints to that tribunal would only be adding mockery 
to the grievances which he has either suffered or suspected. 

In the "Consolidation Act of 1849," some provisions were 
enacted respecting private arrangements, from which an in- 
tention on the part of the Legislature might be inferred, of 
submitting such proceedings generally to the control of the 
Courts of Bankruptcy ; but if this object had ever been con- 
templated, the machinery of the statute is undoubtedly very 
inadequate to its attainment. 

These provisions will be found in the 224th and five follow- 
ing sections of the Act ; but they, in no respect meet any of 
the mischiefs which we have been enumerating as belonging 
specially to private arrangements not within the control of 
the Court. 

The 224th section provides that " every deed of arrange- 
ment now or hereafter entered into between any trader and 
his creditors, and signed by six-sevenths in number and value 
of the creditors whose debts amount to ten pounds, and 
upwards, shall (subject to certain conditions) be binding upon 
all creditors who have not signed the deed;" but (§ 225) 
" not until after the expiration of three months from the 
time at which such creditors shall have had notice from the 
trader of his suspension of payment and of the deed of 
arrangement; unless the trader shall within such three 
months obtain from the Court of Bankruptcy an order or 
certificate declaring that the deed of arrangement has been 
duly signed by such majority of the creditors, as aforesaid.'' 
This order, or certificate, is to be obtained upon the petition 
of the trader only, which requires a stamp of ten pounds, and 
a fortnight's notice is to be given of the application for the 
order or certificate to every creditor who has not signed the 
deed. The two next sections, 226 and 227, require a cer- 
tificate from the trustees or inspectors, if there be any, and if 
there be no trustees or inspectors, from two of the creditors, 
that the deed has been duly signed by the required number 
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of the creditors. And the order, or certificate, when granted 
by the Court, is to be accompanied by a full schedule of the 
debts of the trader, with a correct list of all the creditors, 
with their names, residences, and occupations. The 228th 
section regulates the proofs of debts and other matters of 
detail, and then the 229th section declares that if any trader 
shall be desirous of showing to the Court that his estate has 
not been duly administered in conformity with the deed of 
arrangement, it shall be lawful for him to make affidavit of 
the facts, and the Court shall thereupon inquire into the 
matter, and make such order as shall be just. 

The introduction of these provisions would seem to evince 
an opinion on the part of the framers of the statute that some 
protection should be extended to the system of private 
arrangements ^ but the Legislature has not gone far enough, 
and we look in vain for any means whereby a creditor who 
has actually signed a deed can secure himself against any of 
the mischiefs which have been already specified. These pro- 
visions, inefifectual as they are, can be brought into action 
only in cases wherein the trader and the trustees concur in 
bringing the particular act of arrangement under the protect- 
ing power of the Court of Bankruptcy. The Court cannot 
interfere at all if the trader shall refuse to petition, or if the 
trustees shall think fit to withhold the certificate required by 
the statute. 

The principles of the Courts of Bankruptcy, and the 
system of ** private arrangement," being thus presented to 
the public eye in such glaring contrast, there must exist some 
causes of a very influential character to lead to a result so 
extraordinary as that the Courts of Bankruptcy, which 
appear in theory to be most deserving of general estimation, 
should, in practice, be postponed to a system of private 
arrangement, wherein almost every disadvantage to creditors 
seems to be accumulated. Many persons have turned their 
attention to the subject, and several causes have been assigned 
to account for a result so pernicious to the best interests of 
the commercial world. All have agreed that much benefit 
would accrue to society if any means could be devised for 
relieving the Courts of Bankruptcy from any prejudice which 
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prevents traders, whether debtors or creditors, from looking 
to them with confidence as the best arbiters of their differ- 
ences, and the most safe and efficient administrators of their 
property. 

Some persons ascribe the unpopularity of the Courts of 
Bankruptcy to the expense incurred therein in the admini- 
stration of a debtor's estate, and this point is no doubt well 
deserving of attention. The expenses principally referred to 
are the heavy stamp duty, which must be paid at the very 
outset of the proceedings, — the allowance made to the official 
assignees, — and the solicitor's costs. The first is the only 
one to which any reasonable objection can be urged ; and un- 
doubtedly the payment of ten pounds upon presenting a 
petition for adjudication, or for arrangement by deed, is suf- 
ficient to deter many persons, either debtors or creditors, 
from taking the first step, which by possibility may not lead 
to any useful results. People do not like to advance the sum 
of ten pounds upon a speculation, in its nature doubtful or 
uncertain, and which under all circumstances must fall upon 
the creditors. To this point we beg respectfully to direct 
t\Q attention of the Legislature, and earnestly hope that no 
time may be lost in relieving the proceedings in Bankruptcy 
from such a burden. The other matters of expense, if fairly 
considered, ought not to operate in the public mind against 
the system of bankruptcy. The allowance to the official 
assignees, although incorrectly called a " per-centage," is 
only in some degree regulated by the amount of assets col- 
lected by these most useful officers. It is granted to them 
under the careful supervision of the Commissioners, and is, in 
many instances, a very inadequate reward for their laborious 
and assiduous duties. Those persons who attribute much im- 
portance to this point have had no experience of the heavy 
expenses which are incurred in private arrangements not 
under the control of the Court, and they certainly know 
nothing about the nature of the labour bestowed by official 
assignees in collecting debts and other assets of the bankrupts, 

1 The allowance to an official assignee, under Lord Brougham's order, is 
1 per cent, on the amount received, and 1^ on money actually to be divided, 
^bis is subject to be varied according to circumstances. 
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and in examining the accounts of the traders, and the claims 
of the creditors. They also overlook the consideration that 
this branch of the system offers to the creditors the best 
security that their interests will be duly protected, and their 
dividends be honestly and speedily paid. This point of ex- 
pense, therefore, offers no satisfactory reason why private 
arrangements should be preferred to the Court of Bank- 
ruptcy ; and with respect to the solicitor's costs, it is a suf- 
ficient answer to this point to say that these costs are all 
carefully taxed, whereas under " the rival system," there is no 
taxation of solicitors' bills, nor any check upon the charges 
made by accountants and auctioneers. 

Another cause assigned for the uupopularity of the Courts 
of Bankruptcy is the publicity given by newspapers to the 
proceedings which there take place. But this circumstance, 
if fairly considered, will be found to be no less futile than 
the other. In the first place, the Act of Parliament provides 
means whereby a trader may, with the concurrence of a 
certain number of his creditors, effect private arrangements 
under the control of the Court (see sections 211. et seqq»\ 
to which no publicity whatever is attached. Yet very few 
persons have taken advantage of these provisions. This cir- 
cumstance alone supplies a sufficient answer tp this objection 
of too much publicity. But .even in the case of an ordinary 
bankruptcy the mere apprehension of publicity which oper- 
ates often upon creditors as well as debtors, capnot account 
for the unwillingness of traders to seek the jurisdiction and 
protection of these Courts. Debtors unquestionably do not 
like to have their names exhibited in the Gazette and news- 
papers as Bankrupts. But they do not escape. publicity as 
Insolvent traders by havitig recourjse to the system; of private 
arrangements. Every important failure, although not fol- 
lowed by a Bankruptcy, is duly announced in all the news- 
papers ; and, in many instances, even the balance sheets of 
the fallen houses, in all their fis^rant deception, are soon 
afterwards exhibited in the same colunms. There is little 
more publicity than this given in the Court of Bankruptcy 
before the day appointed for considering the allowance of the 
certificate. The petition for adjudication^ and the adjudi* 
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cation thereon, are, in their nature, essentially private. And 
if the debtor shall take advantage of the right to show cause 
against the adjudication within the seven days allowed to 
him for that purpose by the Statute, the matter is heard in a 
private room by the Commissioners. If the adjudication be 
confirmed, or if no cause be shown against it, the name of 
the bankrupt will then be announced in the Gazette, and 
copied into the newspapers, and certain days be appointed 
for proofs of debts, choice of assignees, and examination of 
the bankrupt. To these proceedings public attention is very 
seldom invited. The accounts of the bankrupt are prepared 
in private, and are, for the most part, tested in private by 
the official and trade assignees: and if the accounts are 
found to be correct, and the property fairly and honestly 
accounted for, there is little or no publicity given to the 
passing of the '^last examination." If the balance sheet 
shall, by the active zeal of a reporter, the desire of the 
bankrupt's solicitor, or the excusable ambition of the ac- 
countant, appear in a newspaper, it will have this advantage 
over some of the balance sheets which have been given to 
the world in some great failures under private arrangements, 
namely, that it will most probably be honest and correct. 

We shall now, however, approach some other matters 
which are essential in the system of public bankruptcy, and 
to which we earnestly invite the attention of all persons who 
feel an interest in the administration of this most important 
branch of our commercial law, for we are deeply impressed 
with an opinion that in these matters we shall discover some 
solution of the difficulty, and why the Courts of Bankruptcy 
are not popular. 

Prior to the passing of the Act 5 & 6 Vict. c. 122. the 
creditors alone had the power of granting or of withholding 
the certificate of a Bankrupt, upon the principle, no doubt, 
that nothing less than the expressed consent of a considerable 
proportion of the creditors should deprive them of the ulti- 
mate chance of having their debts paid. Experience, however, 
proved that this system was attended, in many instances, by 
frauds in the proofs of debts, and in preferences to favoured 
or hostile creditors, which must have been sustained by per- 
jury. The Legislature, consequently, thought fit to take 
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away from creditors altogether this power, and to give it 
exclusively to a Commissioner, accompanied, however, by a 
right of appeal from his judgment on the part both of the 
creditors and of the Bankrupt to the Vice- Chancellor sitting 
in Bankruptcy. But although there have been several in- 
stances of such appeals, some of which have been prosecuted 
successfully ; yet we know that such proceedings are attended 
with so much trouble, anxiety, and expense, that many 
individuals are in practice deterred from adopting them. We 
ought, therefore, to look to some means of obtaining for the 
public judgments of so high and commanding a character as 
will in practice supersede the necessity of appeals. 

There are at present, as already mentioned, Five Commis- 
sioners of Bankruptcy sitting in Basinghall Street, and 
twelve in the country districts; all holding separate and 
distinct Courts ; all governed, no doubt, by the same law, 
but subject in only some few matters, expressly limited by 
Statute, to the revision of any Court of Appeal. No one 
who is acquainted with the practice of these Commissioners, 
can for one moment question their talents, industry, and 
impartiality ; yet in consequence of their being so isolated in 
their several Courts, and of the expense and difficulty of 
appealing from their Judgments in cases of disputed adjudi- 
cations and of disputed certificates, there have arisen great 
complaints of a want of uniformity in the principles which 
govern their decisions ; nor in cases of Certificates can this be 
a matter of much surprise, or of any reproach to the Com- 
missioners respectively, when we consider the nature of their 
jurisdiction. They are required by the statute to inquire 
into the " conduct of the bankrupt as a trader." 

This word " conduct " is a phrase of very indefinite signifi- 
cation, and gives an ample latitude to each Commissioner 
to apply to the acts of the bankrupt all tests, legal, equitable, 
moral, commercial, and social, which can accrue to the mind 
of each Judge. 

It is obvious that, in the scrutiny of any man's career, facts 
and circumstances must occur on which it cannot be expected 
that any five, or, still more, that any seventeen persons, can 
think alike, especially where the points under discussion do 
not depend upon the strict terms of a defined law. We find> 
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by every day's experience, how differently the occurrences of 
life are viewed by different persons, according to the tone and 
habit of mind of each respectively. Judges of the Supreme 
Courts of Law and Equity, and Juries, even the most re- 
spectable, constantly differ among themselves in estimating 
the importance of facts, and in applying them, when ascer- 
tained, to the principles of law, even when the law itself is 
clear. It would be invidious to particularise some points, on 
which there exists a marked diversity between the opinions 
of the several Commissioners; and, therefore, we abstain 
from noticing them. The question may be permitted to rest 
upon the acknowledged certainty that diversities of opinion 
must of necessity prevail among so many Judges. The im- 
portance and weight which must attach to the judgments 
delivered by the several Commissioners cannot be estimated 
too highly. The Courts of Bankruptcy are the principal, if 
not the only Courts of Commerce in the country ; and from 
these are to flow the principles upon which the whole of our 
internal trade ought to be conducted. Their judgments are 
not to be rated solely by a reference to the fate or fortune of 
the individual traders who may be the immediate subjects of 
them ; but by their bearing and influence upon the conduct 
of thousands who are still pursuing their commercial avoca- 
tions. In most other Courts, where only one Judge presides, 
he is either assisted by a jury in matters of fact, or he is 
governed in matters of law by the reported judgments of his 
own or of other Courts. He is relieved by the consciousness 
that there is an appeal from his judgment, or he possibly may 
be assisted or controlled by the presence of a permanent and 
watchful Bar, who preserve the memory and secure the influ- 
ence of certain well-known traditional principles on which the 
Court has uniformly acted. These several circumstances 
either do not exist at all in the Courts of Bankruptcy, or are 
to be found in a degree far too limited to be capable of ex- 
ercising any control over the judgments of the Commissioners. 
Let it be remembered, too, that even with respect to the 
Superior Courts of Law at Westminster, the dictum of one 
Judge, however eminent, never obtains the same degree of 
reverence and consideration as are attached to a judgment of 
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the full Court. Can it then be a matter of surprise or of 
reproach that in bankruptcy the opinion of only one Commis- 
sioner^ however estimable he may be, should not command 
the same degree of public confidence as if it had emanated 
from a Court consisting of three, or even of two Commis- 
sioners ? Can it be surprising that a trader should be un- 
willing to submit his character and future prospects in life to 
the judgment of any one man, or that the creditors should be 
reluctant to accept it as the future rule of their commercial 
conduct ? 

Pressed by these considerations, and knowing well that 
they are very generally felt, as well throughout the profession 
as by merchants and traders of eminence, and even by some 
of the Commissioners themselves, we propose, as a means of 
restoring to the Courts of Bankruptcy that degree of public 
confidence without which this branch of our judicature cannot 
operate with advantage, that in all cases of disputed adjudi*- 
cations, disputed proofs of debts, and of certificates, a Court 
should be formed in London of three Commissioners ; and in 
country districts of two Commissioners or Judges, to which 
alone all such questions should be submitted. We further 
propose, with a view of giving additional weight and dignity 
to the proceedings of this Court so constituted in London, 
that barristers alone receiving their instructions from solicitors 
of the Court, according to the established etiquette of the 
profession, should be permitted to practise before it. A per- 
manent Bar would, by such means, be formed to assist the 
Court by their learning and experience, and control it by their 
watchfulness and presence. 

We firmly believe that if a tribunal of this nature were 
established, possessing the forms and appliances of a High 
Court of Justice, such a degree of confidence would be created 
in the public mind, that creditors and debtors alike would 
prefer it to any system of private arrangement. All other 
matters in bankruptcy might proceed, as they now do, before 
a single Commissioner, where solicitors might practise as 
they do at present. Previous to the passing of the last statute 
there existed a power of forming Subdivision Courts of three 
Commissioners in London, to which certain matters were 



60 The Court of Bankruptcy, 

referred by any one of the Commissioners who required such 
assistance ; and no portion of the system worked better or 
more satisfactorily. The suitors in bankruptcy felt so much 
confidence in the Subdivision Courts, that we believe no 
appeal was ever made from their judgments, and to the Com- 
missioners themselves the institution was a source of great 
comfort and consolation. It afforded them an opportunity of 
weighing and of interchanging their opinions. Consistency 
in their judgments was thereby maintained; and none re- 
gretted more than they did the change bf this portion of the 
law. We have reason to feel assured that they too would 
rejoice in the establishment of the Superior Court which \9 
now suggested ; and no one can doubt that it would relieve 
the Court of Appeal in Chancery from much, if not from all, 
the business arising out of matters in bankruptcy. 

The mode of forming the Court in London would he a 
simple matter of detail, not difficult of arrangement. The 
senior Commissioners ought always to preside ; and to enable 
him to devote his time to this and to other matters which 
especially appertain to his jurisdiction, it would be proper to 
relieve him from the ordinary duties of a single Commis- 
sioner. It would, moreover, be proper that he should bear 
the title of ** Judge in Bankruptcy," It would also be expe- 
dient that the Commissioners to whom the particular case 
under discussion had been allotted should be a member 
of the Court, and the third Commissioner might either be 
chosen by ballot, or be selected by the other two. 

A similar facility of constituting a Court of two members 
exists in those country districts where two Commissioners are 
established ; and where there is only one Commissioner ap- 
pointed for a country district, he might be assisted either 
by a neighbouring Commissioner, or by the Judge of a 
County Court within the district. 

Besides this important amendment of the Law, there are 
also some other matters connected with the proceedings in 
Bankruptcy in which we think much improvement might be 
made, and which in their present state operate injuriously to 
the interests of Debtors and Creditors. 

It is desirable that every encouragement should be held 
out to traders in falling circumstances to declare themselves 
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insolvent, or to be made bankrupt, while they yet have some 
property left to give up to their creditors. This principle is 
recognised in our law at present by the very liberal allow- 
ance given to bankrupts, in proportion to the dividends paid 
to the creditors; yet, notwithstanding this, we still find 
debtors so unwilling to fall under the Courts of Bankruptcy, 
that in many instances they continue a hopeless struggle 
until every chance is tried in vain, and all their property 
exhausted. It is certain that they do not evince an equal 
reluctance to meet their creditors in private arrangements, 
and to assign their property to trustees ; but to this expedient 
they cannot have recourse unless they can induce all their 
creditors to concur in the arrangement. We have already 
alluded to matters respecting the allowance of certificates, as 
accounting in some degree for this unwillingness to adopt the 
course of bankruptcy ; but there are other circumstances 
which also contribute to it. No one who has had any expe- 
rience in the manner in which a trader is generally treated 
by the majority of his creditors in private settlements, as 
contrasted with the harshness that he experiences in bank- 
ruptcy, can wonder that a trader should in general prefer the 
private to the more public mode of arrangement. In the 
one he meets for the most part with forbearance and con- 
sideration ; his feelings, as well as his domestic comforts, are 
more respected : while, on the other, the strong arm of the 
law fells him at once to the earth, making no distinction 
between integrity and dishonesty. There is something inex- 
pressibly shocking to the mind of a respectable trader in the 
sudden and harsh dissolution of all his domestic habits. His 
hearth is rudely invaded, his furniture is torn from him, and 
his family are turned out of doors to seek shelter wherever 
they can find it. In this, too, as in many matters connected 
with bankruptcy, there exist much uncertainty and inconsist- 
ency. Some of the messengers discharge their duty with 
gentleness and forbearance ; others have been known to 
search the persons of the bankrupts and of their families 
under circumstances of revolting and unnecessary severity. 
The rule is, to seize upon every thing. The furniture, 
which is generally the last thing taken away in private 
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arrangements, 10 the first item of property diffKieed of in 
bankruptej. A bankrupt cannot preserve the use of a angle 
article of furniture for himself and £uniiy, unless he can in 
his destitution find some benevolent firiend who will merci- 
fully purchaae it from the assignees. There are no '^ excepted 
articles'* secured to him by the law, as are allowed to a 
debtor in cases of insolvency, and what he may retun as hia 
^^ necessary wearing apparel," within the terms of the clause, 
for his surrender, must be determined by himself at his last 
examination under the peril of an indictment for felony. 

Now all this display of cruel and relentless activity may 
be avoided without doing any injury to the creditors. When 
a trader is adjudicated a bankrupt, if he be an honest man, 
and shall seek for any indulgence, he will immediately give 
up to the official assignee all his stock in trade, with all hia 
books and papers, and furnish a statement of whatever pro- 
perty he possesses which might be made available for his 
creditors. The messenger should cause an inventory and 
valuation to be made of the furniture, and the Commissioner 
should, according to the drcumstances of each case, be 
invested with ample powers to suspend the sale of such pro* 
perty, to leave it to the use of the bankrupt and his family, 
and to give orders from time to time respecting it, or any 
portion of it, as he may think expedient. Should the bank- 
rupt eventually become entitled to an allowance under the 
statute, he should have the power of electing whether he 
would take the money and let the furniture be sold for the 
benefit of the creditors, or take the furniture at the valuation 
originally put upon it at the time of the adjudication. The 
furniture having been valued, and being capable of being 
identified at all times, must be considered as belonging to the 
estate subject to the order of the Commissioners, either to be 
sold, if necessary, for the benefit of the creditors, or to be 
given bock to the bankrupt as a portion of his statutory 
allowance, if the state of his affairs shall show him to be 
entitled to it. 

There are several other matters, but of minor importance, 
in which some alterations might be effected with advantage ; 
but it would swell this paper to an inconvenient length if 
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they were now to be specially noticed. Those which appear 
to demand the earliest attention have been mentioned ; but, 
beyond every thing, we ought to seek the most effective 
means of promoting and establishing consistency and uni- 
formity. 

The spirit, bearing, and efficacy of a law arc to be found 
more in its mode of administration than in its form and 
language ; but no law will ever act well, or inspire general 
confidence, unless we can secure the presence of these great 
and primary qualities — uniformity in judgment, and consist- 
ency in practice. 



ART. III.— EQUITY JURISDICTION IN 
COUNTY COURTS. 

Among the bills introduced last Session by Lord Brougham 
for the Reform of the Law, the measure which forms the 
subject of this Article was by far the most valuable and im- 
portant. It was postponed (owing to the late period of the 
Session, and the threatened opposition of certain Law Lords) 
with an intimation that it would be again introduced when 
Parliament shaU meet again. 

Public opinion — of which the current has at last set in 
decidedly in favour of large measures of Law Reform — will 
make it impossible for sinister interests effectually to defeat 
the plans of the Noble and Learned Lord. 

But — as humble coadjutors in the same cause — we trust 
we shall, nevertheless, be rendering some service by placing 
before the public a plain and popular explanation of the 
reasons which render the measure alluded to essential alike to 
the establishment of a sound system of Law, and to the pro- 
motion of the general welfare of the community. 

The Court of Chancery has become more unpopular, in- 
deed we may say more odious, than any other tribunal in the 
country. Nor is the unfavourable character it has earned of 
modem origin. For centuries the ruinous costs it inflicts on 
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suitors, and the interminable delays by which it stifles justice, 
have been the theme of the satirist's wit and of the patriot's 
indignation. So monstrous are the grievances that this Court 
creates — so flagrant and so complicated are the abuses of 
which it is the source — that a true picture would be calcu- 
lated to excite incredulity, were it not for the reiterated dis- 
cussions and the concurrent authority of the most eminent 
and well-informed members of the Legal Profession, which 
have long since placed beyond the reach of doubt or suspicion 
the leading facts on which the charges against the English 
Chancery system have been founded. But notwithstanding 
the existing state of public opinion on this subject, we think 
it clear, nevertheless, that the full extent and actual nature of 
Chancery abuses have not even yet been fully understood, or 
adequately appreciated. 

There are two ways in which the English Chancery system 
is productive of those grievances which it inflicts on the 
community : — 

1. Its expenses and delays are commonly ruinous to those 
who become suitors. 

2. Those expenses and delays make it impossible, generally 
speaking, for parties aggrieved to commence suits in Chancery 
at all, and commonly compel absolute submission to injuries of 
that class for which that Court alone professes to afford 
redress. 

It is the former branch of the characteristic grievances of 
this jurisdiction to which public attention has been chiefly 
directed. And naturally so, because the cases which belong 
to that branch have assumed a public character, from the 
investigation they have undergone in open Court, the inquiries 
to which they have been subjected in the various subordinate 
oflices in Chancery, and the costs to which they have ulti- 
mately led — incidents all eminently susceptible of striking 
and popular delineation. 

As already intimated, we do not think that there has been 
any exaggeration in the generally received description of 
Chancery abuses. But we consider it certain that those 
descriptions have been imperfect, and, in a practical sense, 
fallacious ; because, confined to those of the first, to the exn 
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elusion of those which fall under the second of the heads 
above enumerated. 

Great as have been the misfortunes endured by those who 
(having entered the Court of Chancery in search of Justice) 
have found their hopes baffled by costs and chicanery, we con- 
sider^ nevertheless, that a greater amount of injury has be^i 
inflicted on those who have been entirely deterred by the con- 
stitution of that Court from the prosecution of just claims, 
over which it possesses exclusive jurisdiction. 

Local Courts, for the recovery of Common Law debts up 
to 20/., have now been in existence in this country for a 
period of four years and a half; and they have recently been 
extended to the limit of 50/. It is all but superfluous to 
remind our readers of these facts, or to add, that by general 
consent, these Courts have afforded a great boon to the 
community, and a triumphant example of the benefits of 
new and more enlightened principles of jurisprudence. Even 
to the great majority of those who were originally most 
deeply imbued with prejudices against these tribunals, it is 
now a matter of surprise that so simple a mode of redress 
should have been withheld so long; and to all enlightened 
men it appears extraordinary that, in a country boasting of 
its freedom and intelligence, the plainest claims should have 
been practically irrecoverable; and the rights of credit, as 
a general rule, essentially placed out of the pale of the 
Law. 

But notwithstanding the magnitude of those defects in ouf 
laws — which the County Courts have removed — we are of 
opinion that the grievances arising from the Chancery system 
are of even greater magnitude still. On this subject we 
must be allowed to explain succinctly the grounds of the con** 
elusion we have just expressed — a conclusion to which we 
shall (as we anticipate) have no difficulty in procuring the 
assent of the reflecting and well informed. We are fully 
sensible that were the means of redress in Chancery cases 
made as cheap and accessible as they are in the County 
Courts, the number of cases of the former class would by no 
means be equally numerous with the present County Courts' 
actions. Undoubtedly there would be a very great incroase 
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of Ctancery suits, in comparison to the number whi<^ now 
are brought before the existing Chancery Courts, Still even 
under a system of procedure — rendering redress equally 
cheap in each instance — suits founded on matters within the 
Chancery jurisdiction would necessarily be fewer in number 
than suits originating in Common Law debts, because the 
number of transactions of the latter class is far greater : for 
example, Trusts, Executorships, and Charities, are of rare 
occurrence compared to Common Law debts, which, in the 
Bjngle branch of tradesmen's accounts are all but innumerable. 
But the number of cases — or even the actual amounts they 
involve — do not form a criterion of the relative importance 
of the class to which they belong. 

It is a momentous consideration, that the Court of Chancery 
has exclusive cognusance of rights that most deeply affect the 
public interests and the general well-being and happiness of 
families, such as Charities, Trusts, Executorships (heads b1* 
ready enumerated), cases of Lunacy, &c. This Court, in fact, 
is the professed guide and guardian of all who, from infirmity 
of mind, infancy, &c., are unfit to protect themselves —the 
especial source of redress in cases of fraud, &o. 

Notwithstanding its present well-deserved unpopularity, 
there can be no doubt— historically speaking— that the Court 
of Chancery originally owed its existence to good intentions 
and enlightened views on the part of the English Kings of 
old. To the legal reader we need hardly remark, that the 
Chancellor was in the first instance the special representative 
of the Sovereign, appointed by him to atford redress against 
the defects and hardships of the Law, in conformity to the 
dietatcs of ilatural Equity, Hence it is, that, some of the 
most delicate relations of life, and some of the most important 
classes of family transactions, belong to the Chancery Juris- 
diction. We may infer from the nature of his duties, as the 
dispenser of natural justice, in obedience to the benevolent 
desire of a Royal Master, that among the leading features of 
the Court of the Chancellor of primitive times, were those 
characteristics which are so peculiarly wanting in the tribu- 
nals of his successors—- viz., cheapness and accessibility I To 
restore those featutes, to the fullest po^ible extent, is indie* 
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pensable, ia order to render tiie Chancery system conform- 
able^ either to its original intention^ or to its purposes iu the 
present age. A few observations will make this proposition 
clear. 

We have already intimated that transactions cognusable in 
Chancery, though comparatively few in number, are com- 
monly of vital importance to the welfare of individuals and 
of society. If a tradesman loses a debt from want of means 
of redress, ( acommon occurrence previously to the passing of 
the County Courts Act,) the grievance, though undeniable^ 
was one chiefly affecting the personal interest of the creditor, 
and the consequence of hb own act in giving credit But 
who can estimate the injuries inflicted by breaches of trusts, 
which frequently deprive entire families of the means, not 
Only of support, but of education, religious, moral and secu- 
lar I Or who can measure the loss sustained by the entire 
people of this country by the fraudulent diversion of charities 
from their purpose of supplying instruction to the youth of 
each successive generation. 

As the disasters produced in such cases are of unusual 
magnitude, it is in the same degree important that the means 
c^f redress should be facile, prompt, efficient, and accessible. 
This object cannot, in] our opinion, be attained except 
through the medium of Tribunals as economical as regards 
costs, and as simple in their procedure ad those established by 
the County Courts Act To those who would object to our 
views, on the grounds of ancient authority and precedent, we 
itiay state that these are by no means favourable to such 
objections. The ancient Local Courts of the country, such 
rto Recorder's Courts, have commonly unlimited jurisdictions, 
which the present County Courts also possess in Insolvent 
Cases connected With a previous imprisonment 
' Professing, however, to be influenced ourselves by reason 
{ttid common sense, rather than by precedent, we shall pass 
to the discussion of considerations of a different nature. 

It seems to be assumed by the defenders of costly tribunals 
that the necessity for cheap Courts depends solely on the 
rtnallness of the amounts sued for, and that claims of magni* 
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tude admit of redress by means of expensive tribunalSi. It id 
difficult to conceive a proportion that will appear, when 
closely examined, more at variance with sound sense. It is 
obvious that it is not the amount of his claim, but the 
amount of his existing resources, on which depends the 
power of a suitor to bring his case before a costly Juris- 
diction. A person utterly destitute may have a just clium 
for ten thousand pounds ; while, on the other hand, a com* 
mcrcial man with several thousand pounds of capital at hia 
disposal (and this is an ordinary case) may be entering every 
month plaints for a few pounds in the County Courts against 
his customers. 

Nay, further, it is commonly true, that the destitution of a 
claimant has been rendered more complete by the magnitude 
of his losses — by the enormous sums which have been wrung 
or withheld from him by some fraudulent person. 

We have made these remarks because they will be found 
to have a particular application to tmnsactions that full 
within the province of Chancery. To take the following 
familiar examples. 

An executor abuses the confidence reposed in him — em* 
bezzles the fund entrusted to him — permits an infant family 
to grow up ignorant and neglected. Thus the children of a 
man, who perhaps belonged to the higher or middle classes of 
society, are allowed to sink into the rank of labourers. Pains 
are taken to conceal from them the frauds of which they 
have been victims, and the contents of the Will. Eventually 
these artifices are discovered or suspected by one of the 
persons aggrieved. But what means has he of paying the 
costs of a suit more than the poorest plaintiff who sues in the 
County Courts for a few pounds of wages ? 

A Local Charity, destined by its founder to educate the 
youth of a pariah, is entirely misappropriated by the trustee 
of the funds which we will assume to amount to 20,000/. A 
patriotic inhabitant of the district desires to obtain reparation* 
But, according to the very nature of the case, the individual 
who has been guilty of the fraudulent misappropriation is for 
that reason in possession of large funds for litigation ; on the 
other hand, his opponent may be destitute of money, while at 
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the same time he has little or no pecuniary interest in the 
result. 

It is a natural consequence of fiduciary relations^ that when 
they are abused, the victims are commonly placed in a con- 
dition that renders them helpless, unless cheap and accessible 
tribunals are provided for their protection. 

Now it is, we think, a necessary sequence from this con* 
elusion, that large and extensive Jurisdiction must be given 
in such cases to Local Tribunals. No Court but a Local 
Court can ever be made sufficiently cheap and accessible to 
fulfil the desired end of affording protection and redress to 
the poor, the ignorant, the young, and the helpless. To all 
such, a Metropolitan Court is a dead letter. 

Of course we are familiar with the common excuse, or 
rather palliation, usually suggested for this state of things ; 
viz. that solicitors are generally willing to take up, at their 
own expense and risk, cases in which there is a clear right to 
redress. But this assumption forms a fallacious vindication 
of a system intrinsically and flagrantly unjust. We believe 
It to be entirely at variance with the received etiquette of 
respectable solicitors to take up a case on their own pecuniary 
responsibility. To act on the principle of "No cure no pay" 
(to use the popular phrase) is considered characteristic of 
practitioners of a lower grade. When individuals of that 
class do enter into such bargains, they generally contrive^ 
either by imposing exorbitant terms in the first instance, or 
by frauds and artifices afterwards, to appropriate to them- 
selves the lion's share of the proceeds of a suit. This, we 
may observe, is a common result of suits instituted by men 
in humble or embarrassed circumstances, who are frequently 
induced to place their affairs in the hands of disreputable 
solicitors, through ignorance of the characters of those in 
whom they may thus confide. 

Among respectable country solicitors there is, we believe, 
a growing disinclination to embark in Chancery Suits, on 
account of the manner in which the proceedings are con- 
ducted, and the mode in which their agents' charges exclude 
them from a fair chance of profit. 

The preceding remarks imply the COQioluQion on our part 
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that, any cbanges ^faich may be proposed by the eminent 
persons who have been for some time employed in inyesti- 
gating the state of the Chancery Jurisdiction (with the view 
to an improvement of its practice and procedure), will be 
inadequate to meet the exigencies of the case. Such changes 
may doubtless serve greatly to lessen the present standard of 
costs, and to mitigate the aspect of present deformities. 

But the difficulty will still remain (and it is entirely in- 
superable by any changes of detail), viz. How can the re- 
quisite degree of cheapness be given to a system of Central- 
ization which compels suitors (and even their attorneys in 
country cases) to employ London solicitors and counsel in 
Courts in other respects full of risk and exposure. 

The Court of Chancery involves so many untenable prin- 
ciples, that it is not susceptible of being permanently pre- 
served as a separate tribunal. On the other hand, there arc 
features in the system of County Courts that will be found 
to render their progress and final ascendancy (subject to a 
power of appeal) absolutely inevitable. 

For example, the opinion of all enlightened jurists both in 
this country and in America has been made up as to the 
fallacy and mischief of maintaining an Equity or Chancery 
Jurisdiction separate from that of the Common Law. Public 
opinion has of late loudly responded to this conclusion. The 
question then arises, how is the fusion of Jurisdictions to be 
effected? The course which in the first instance suggests 
itself as a natural one, is to give Equity Jurisdiction to the 
Common Law Courts in cases above 50/. and to the County 
Courts in those below 50/. But there are difficulties of a 
practical nature which render it impossible for the Superior 
Courts of Common Law to perform the functions of Equity 
tribunals. 

The most common class of Equity cases, such as those 
relating to partnerships, the administration of assets, &c., 
generally involve long and complicated transactions^ quite 
incapable of being disposed of at a single hearing, and per- 
fectly unfit for the decision of a jury. The series of in- 
quiries to which such cases give rise, are, therefore, iinfit 
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to be the subject of trials at assizes^ held only in one place in 
each county, and at intervals of half a year. 

Such cases can be dealt with only by tribunals like the 
County Courts, which are either stationary, or repeatedly 
.Tisit the same spot at short intervals. 

Any attempt to accommodate the Superior Courts of Com- 
mon Law to the requisitions of Equity business, by rendering 
their sittings more frequent, and by holding those Courts in 
a greater number of places in each county, would be a prac- 
tical fallacy, for it would be tantamount to converting them 
into County Courts, with all the expenses (immensely in- 
creased by additional journeys and sittings) of Superior 
Courts. 

Again, the system of written evidence in the Court of 
Chancery has received universal condemnation. But there 
, is no mode of introducing the practice of oral examination, 
consistently with the preservation of the exclusively Metro- 
.politan system of Chancery. The idea of bringing up Chan- 
cery, witnesses to be examined in London has never been 
iBven suggested, for it is obviously inadmissible, not only on 
Accpunt of the expense as regards the witnesses, but also 
because the timq required to examine them would render it 
indispensable largely to increase the number of Judges in 
Chancery. 

. At the same t^me> it is self- evident, that witnesses in such 
-cases may be most advantageously examined in the County 
Courts which are at their own doors. 

The preceding remarks will, we believe, serve fully to 
demonstrate the necessity of Lord Brougham's Bill for giving 
.Original Equity Jurisdiction to the County Courts. We 
may here point out, that there are some functions which ob- 
viously should be transferred to the County Courts without 
rdelay in all Chancery cases whatever. We allude to the ex- 
limination of the parties and their witnesses. 

Against this change, it will be impossible, as we believe, 
for prejudice or self-interest to suggest even a plausible 
pbjection. Whatever cavils may be urged against withdraw- 
ing from the present Chancery Judges a part of their juris- 
diction, and transferring it to the County Courts would, in 
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this instance, be inapplicable. Neither the parties' nor their 
witnesses are at present examined by the Chancery Judges 
themselves, nor by any competent tribunal whatever, and (as 
already intimated) the mode in which evidence in Chancery 
is taken, forms the subject of condemnation with all enlight- 
ened men. To transfer the duties to which we have just 
alluded, to the County Courts, or to any other tribunal pre- 
sided over by Judges of professional qualifications, would 
obviously be a clear, unmixed gain. Moreover, afr we have 
already intimated, this proposition involves the only practi- 
cable mode by which the vicious system of written evidence 
in Chancery can be got rid of. 

Here we may remark, that Lord Brougham's Act for ren- 
dering the evidence of parties admissible in all courts, must 
practically remain a dead letter in Chancery matters, in the 
absence of the change we have last indicated. It is also • 
highly deserving of remark that there is no other class of 
public functionaries so eminently qualified by experience to 
conduct the examination of the parties to a suit as the Judges 
of the County Courts, who have been accustomed to deal 
with that species of evidence since the first establishment of 
their jurisdiction more than four years since. 

We have no doubt, that the most beneficial results will be 
found to follow from the change now particularly under 
discussion ; as an oral examination in open Court will fre- 
quently be decisive of the merits of a case against a fraudu- 
lent defendant, who might baffle the written interrogatories 
of a bill 

We should propose to give to the plaintiff in Chancery the 
option, either of obtaining the defendant's answer by a bill, 
as at present, or by an oral examination in the County 
Courts, as he may think proper. 

The social evils we have described, as consequent on the 
defects of our Chancery system, are obviously of so grave a 
nature as to justify and demand the establishment of separate 
tribunals, if necessary, for the purpose of affording redress. 
But we have seen that there already exists a jurisdiction, 
containing within itself all the machinery requisite for the 
attainment of that end* 
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The erection of new and independent tribunals would be 
in the nature of an experiment, which, however imperatively 
required by circumstances, would afford some pretence for 
the financial fears of a Minister — some shadow of excuse for 
the habitual scepticism of the opponent of all change, the 
laudator temporis acti. But in this case, it may be said, that 
the experiment has been tried, all its risks incurred and 
triumphantly overcome by the creation of Local Courts, 
and by their success with their present restricted juris- 
diction. All that remains to be done, is to make use, for the 
redress of Chancery grievances, of a jurisdiction already in 
being for other purposes. 

An addition of new branches of jurisdiction to the present 
County Courts would be analogous in its effects to the open- 
ing of new branches of traffic on a railway already construct- 
ed and long previously in operation, — it would be all " clear 
gain." To use a commercial phrase, the " fixed expenses" of 
Local Courts will be nearly invariable whether applied solely to 
small Common Law actions, or applied^to such actions conjoint-^ 
ly with Equity suits. Bankruptcy, &o. The rents of courts 
and offices, the salaries of clerks and bailiffs (if paid by 
salary), and the salaries and travelling expenses of the Judges^ 
would not (if new duties were added) be increased to an 
extent at all commensurate with the additional services ren- 
dered. On these grounds, we consider the increase in the 
number of Chancery Judges which has recently taken place 
(though an advantage compared to an absolute denial of 
justice) as a measure of questionable expediency. Were the 
entire business of the Chancery Courts divided among the 
sixty County Courts circuits, the additional duties imposed 
on the Judges of those Courts would, when thus divided, be 
felt to be a comparatively light burden; at the same time 
that justice would be brought to the home of every English 
subject. 

For the public interest it is most important, in consequence 
of the principles we have just referred to, that the functions 
exercised by Local Courts should be as numerous and as di- 
versified as possible ; since the advantages derivable from these 
Courts (in proportion to the expenditure) will, for the reasons 
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abovB Indicated, be great, in nearly a direct relation to the 
multiplicity of the subjects over which they shall have juris-i 
di9tion. This proposition is equally true, whether those 
Courts be supported by Fees or by the State, for in either 
case the great objects of economy and efficiency will be equally 
promoted. 

We have in a former Article ^ pointed out the great injus- 
tice of rendering these Courts self-Bupporting, while those in 
which higher sums can be recovered are maintained by the 
tax-payers of the country. 

. If this system of discirimination be unjust in itself, it 
assumes an aggravated form of injustice, when business such 
as that ordinarily decided in Chancery is withheld from the 
County Courts, and artificially concentrated in the Metro- 
polis. Why should a " bounty," to use a phrase of the poli- 
tical economist, be given to the Superior Courts of Chancery 
•and Common Law ? 

, Notwithstanding the attacks to which they have been 
exposed, there can be no doubt, that as a body, the present 
Judges of the County Courts (with perhaps a single ex- 
ception, which' proves the rule,) are eminently qualified to 
discharge satisfactorily the functions we have proposed to. 
confer upon them. Of their fitness for such duties, we have 
sufficient guarantees^ not only in the well*known standing of 
the individuals selected, but also in the conscientiops cha^cter 
of the great Judge by whom they were appointed — Lord 
Cottenham. We may h&^e remark, that a very large portion 
of the Judges are Chancery Barristers, including some very 
eminent and experienced members of the Equity Bar ; among 
others, we may name Mr, J. H. Koe, Mr, J. B. Parry, and 
Mr. J. Wilson. 

» 4 L. R. 406. 
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ART. IV-— ELECTION BBIBERT AND COBRUPTION. 

We have so often discussed the Law of Evidence Amend- 
ment Act (Lord Brougham's), that we shall not now enter 
upon the general subject of this important change in our 
judicial procedure ; but shall confine ourselves to one of its 
results, from which we expect the most beneficial effects. 
We refer to its bearing upon the abuses in the Electoral 
system ; and to this interesting view of the matter we beg th<p 
best attention of our readers, both in and out of the legal 
profession. 

The extent to which bribery, and generally, the corrupt 
influence exercised over voters, has of late years been carried 
is one of the most painful subjects of contemplation to all 
lovers of their country, — it may be added, to every virtuous 
mind. The offence of taking a bribe is grave enough in 
itself; it saps the very foundation of representative govern- 
ment, while it demoralises the guilty party, because it is a 
direct breach of an important public duty, and an implied 
false representation. But it involves another yet graver guilt ; 
it involves the moral guilt of peijury, among the very worst 
crimes that jnan can commit, — the most dreadful m itself, 
the most frightful in its consequences to the community. 
Whoever takes a bribe well knows that the oath may be ad- 
ministered to him at the hustings ; and he well knows that he 
will not refuse to take it He has, therefore, made up his 
mind to forswear himself if need be ; he stands, with respect 
to perjury, in the same predicament in which the highway- 
man or the burglar stands with respect to murder ; they are 
ready to murder if their victim resists, or if he recognize 
them; if they are not miirderers, it is because, by accident, 
there has been no inducement to take his life ; but the moral 
guilt taints their minds. So does the moral guilt of peijury 
the mind of the bribed voter ; he has not taken the oath, 
only because it happens not to have been tendered. 
. The extent to which this offence has been carried jis truly 
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lamentable. Wherever the body of voters is Inconsiderablej 
it is found more or less to prevail ; and under the old system, 
before the Reform Bill, in the towns where freemen alone had 
the franchise enormous corruption existed. Thus it has been 
stated in Parliament more than once, and never denied, that 
at one Liverpool election (that of 1812) 50,000Z. were spent, 
which, allowing 20,000Z. for conveying the non-resident 
voters, would leave no less than 30,000/. given in bribes. At 
Lancaster a contest never cost less than 15,000Z. to each side. 
It is believed that the Liverpool election of 1830 cost consi- 
derably more than that of 1812. Then the audacity with 
tvhich the offence was in many places committed is truly dis- 
gusting. At the head of these stands Stafford, where the 
voters gloried in their shame, — marching to the poll with bank 
notes stuck in their hats as badges of honour ; expressing a 
hope that the successful candidate would again seek their 
support ; grievously disappointed when he plainly told them 
no fortune could afford it, and added, " I have bought you, 
but I will not sell you." 

The adversaries of the Reform Bill charged upon it the 
tendency to increase bribery. Lord Lyndhurst foretold this 
in 1832. Lord Brougham argued that it could only have 
the tendency if the Legislature took no effectual steps to 
check an offence which was certainly likely to keep some 
proportion with the increased number of popular elections. 
But so little were the authors of the Reform Bill blind to this 
tendency and the necessity of new checks, that a Bill with 
that view was brought in by the Solicitor-General (Mr. 
now Lord Campbell), on the part of the Government, and 
it had passed through nearly all its stages in the Commons 
when the Session closed. It must indeed be admitted, that 
if for a hundred seats by nomination, or say, by bargain with 
boroughmongers, you substitute as many seats by open 
election, a very great increase of corruption must be the 
consequence unless due means are devised to check it ; and 
doubtless the corruption is immeasurably worse, both greater 
in amount and more heinous in kind, which is exercised 
among twenty or five and twenty thousand voters, than that 
which is practised by twenty or five to4 t>yenty persons paying 



Election Bribery and Cormptton. 77 

for tbeir seats in breach of the Act made in 1809 ; and it i» 
probable that not more than this number actually purchased 
seats. But it was also contended by the supporters of the 
Beform Bill^ that if such was its tendency, to increase the 
oifence, the new system also afforded a most important facility 
in detecting that offence, because the lawful expenses of 
elections were now reduced to a very moderate amount; 
and thus any large expenditure which was in any way dis«* 
covered, must of necessity have been for illegal purposes. 
Nevertheless, new means of detecting even that excess of 
expenditure were admitted to be absolutely necessary, and 
the more necessary the greater the amount of the corruption 
practised. 

Thus it is not surprising that so many attempts have 
been made to put down this enormous crime ; and yet we 
cannot but be sensible how little has been effected towards 
its extinction. Among other means, one has always 
appeared to reflecting men highly expedient, with a view 
greatly to check, if not entirely to extirpate, the offence* 
It has been frequently proposed to require that each mem<» 
ber on taking his seat, should solemnly declare, either upoa 
oath or upon honour, that he had neither given anything nor 
promised anything, by himself or any other ; and that he 
neither knew of any gift or promise, nor believed that any 
had been made in his behalf or for procuring his election ; 
and that he never would pay anything which he afterwards 
discovered to lutve been promised for securing that election^ 
In answer to the objections brought against this plan, it was 
affirmed that if any person were found at any future time to 
have sworn or declared falsely, beside the risk he ran of 
punishment, he never could more hold up his head ia 
society; and that even if legal prooft were not forthcoming 
to convict him, enough would be known to ruin his 
character: hence it was said, very few would ever dare to 
commit the offence. 

But the objectors prevailed. Had the House of Lords sent 
down a Bill with this provision, it was concluded that the 
Commons would throw it out ; as, if not trenching upon 
their privileges, yet interfering with that which is no doubt 
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peouliariy their province — guarding the purity of elections. 
Although some of the most important provisions in the old 
Bribery Acts originated in the Upper House^ yet it was 
deemed expedient to wait until the Coitnmons plainly in* 
dicated an intention to do nothing or nothing effectual. 
Accordingly it appears that Sir John Packington's Bill in 
1849, was brought into the House of Commons expressly 
with a view of avoiding anything like an encroachment by 
the Lords.* But the Commons seem to have had no great 
hankering after an effectual measure. They rejected this, 
the real object of the Bill ; and sent it up to the Lords with 
such provisions as ensured its immediate and unanimous 
rejection; for it proposed that every voter should be dis*- 
franchised for life, against whom any Committee should 
report that he had received a bribe^ although he had been no 
party to the proceedings, had never been examined himself, 
had never been represented by counsel or agent, nor had 
over heard that any inquiry respecting him was going on. 
It is very fortunate that the Commons who rejected the 
declaration in the Bill of 1849, were not aware of the opera- 
tion of the last year's Evidence Bill ; for that Bill fortu- 
nately has escaped, and its operation, most happily, is to afford 
d remedy, in some respects, indeed in all respects save one,, 
much more effectual than the Declaration. 

It is now the Law that all parties may be examined as 
witnesses^ either by being presented on their own behalf,- 
or being called by their adversaries in any civil suit, (except 
actions for iadultery and breach of promise of marriage,) and 
in all inquiries before any court, or any person having power- 
in any way to examine witnesses. Taking the second and 
t4ie fourth sections together, no doubt can exist that the 
provisions of the Act apply to inquiries before Election Com- 
mittees; the second is indeed sufficient of itself; but the re- 
ference to Parliameiitary proceedings in the fourth would be 
suflScient to remove all doubt, if doubt could arise upon the 
second. We are therefore to assume that the parties to an 
election petition, and to an action for the penalties under the 

\ Parliamentary Debates, 30th July; 1849» in which the Honourable Baronet 
was stated to have acted in concert with a member of the Upper House^ 
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Bribery Acts^ are competent witnessed^ and are compelkble to 
attend and give evidence. Now let us observe the inevitable 
oonsequences of this provision. 

Every party may now be examined^ the principal as well- 
as the agent. All are subject to be closely questioned, to 
have their evidence sifted by the most rigorous cross-examin* 
ation* Not a question that can trace, or help to trace, acts of 
bribery, but can be put. Whatever each person has done, or 
directed to be done, or given any authority for doing, may be 
inquired into — and of himself, who cannot plead ignorance: not 
only as to what he has done or authorised, but what he knows, 
what he believes, what he suspects to have been done on his 
behalf, or by his agents, or by his friends, he may be asked^ 
What he has promised, by himself or others, what he has 
given any one reason to expect or to hope, of course corned 
within the description of things done. But he may be asked 
as to his own intentions, his expectations of what he shall be 
called upon to pay, or to do. In short, there is not a 
thought that can have passed through his mind connected 
trith his election, which may not be wrung from him when 
Ander examination. 

' We have stated what certainly may be asked | but it is 
equally certun that all this mil be asked, provided there is 
an inquiry in an Election Committee. We have said that 
tX\ he knows may be wrung from him ; but no doubt the 
greater part of the questions suggested are such as he may' 
refuse to answer ; not the whole, for some most important 
particulars, within his own knowledge exclusively, he will be 
compellable to disclose. But suppose he might, on whatever 
ground, refuse to answer the whole, that ground can only be 
because of his guilt : and who, in such a case, will venture 
to refuse? The decision df the Committee would at Once 
unseat him, if the member, or reject him if the petitioner; 
And all this must be well known to him at the time of the 
election, and on the eve of it when preparations are making 
for the contest. 

' We have assumed, it is true, that a Committee is to sit, 
or at least is expected to sit ; but this is a necessary part of 
die case. AU bribery implies a contest j and a contest im^^ 
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pliea a Committee, or the expectation of one. Wherever there 
is a contest — that is, wherever there is bribery — the parties 
act upon the presumption that there will be a petition ; and 
even if they can hope to compromise with one another, they 
never can prevent partisans, under the influence of disap? 
pointment, disputing the seat. Nay, the less excusable 
feelings of mere revenge and spite, and the still worse desire 
of profiting by threats to extort compliance, such as bargains 
formed between electors, or even the most sordid of all mo- 
tives, the desire of extorting money, will now more than ever 
expose parties to the almost certain danger of having what- 
ever they do thoroughly sifted in a Committee, or of suffering 
severely to buy themselves off. Hence we may fairly assume 
that every man who presents himself to the electors where a 
contest exists or is expected, will henceforth act under the 
constant apprehension of whatever he does contrary to law 
being discovered, to the ruin of his character, about which he 
may care little, but also of his interests in the election and all 
that is connected with it. No doubt whatever can be enters 
tained, that desperate, reckless, silly men alone will venture 
to bribe or treat, or do, or authorise, or be in any way parties 
to any illegal act — any thing the discovery of which, or the 
vehement suspicion of which, would either injure their repu* 
tation or ruin their parliamentary prospects. 

We have referred to the proposed Declaration of members 
on taking their seats, and have stated that, in all respects 
save one, the Examination of Parties affords a far more effec- 
tual check, because a person might hope to escape when he 
had to undergo no examination, whereas the Examination 
renders escape impossible. Besides the Declaration would 
not affect a defeated candidate ; and thus men's apprehen- 
sions of ridk would be in the inverse proportion of their hopes 
of success ; and we know how apt a person is to say, " If I 
win the day, I shall then consider whether I can make the 
declaration or not." The exception — the circumstance in 
which the Declaration has the advantage of the Examination 
— is not because the former applies to all members, whether 
the seat is disputed or not ; for we have show^n that bribery 
cannot be to any considerable extent committed, unless ia 
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cases where a Committee is expected; and the question 
turns upon the apprehension of pai-ties at the time of being 
tempted to break the law : but the Declaration extends over 
future acts of the member ; and a person who had solemnly 
sworn, or promised upon his honour, never at any future 
time to give anything whatever, by himself or others, to 
the voters, would be irreparably ruined in his character, 
were it found out, — as it most certainly would be by the 
disclosure of the voters themselves, — that he had violated 
his solemn and deliberate engagement. Iii this respect, 
and in this respect alone, the Declaration is more effectual 
than the Examination, which can only touch the expecta- 
tion or intention of the party; and the acting contrary to 
that intention would not be so fatal to his reputation as 
the breach of a solemn promise. In all other respects 
the Declaration is less effectual. For our parts, we can see 
no reason whatever for not enacting also the Declaration : 
and possibly, now that the Commons have lost the greater 
portion of the ground upon which they stood in 1849, they 
may be disposed to abandon that which remains so far as 
regards the proposed Declaration; but there is no com- 
parison whatever between the operation of the Evidence 
Bill and all the other measures which have at any time 
been carried or propounded with the view of preventing 
bribery. To one of these we have already adverted, — the 
Bill brought in by the Government to accompany the Reform 
Bill of 1832, It denounced as the punishment of bribery 
perpetual disqualification to sit in Parliament for any place, 
and perpetual disfranchisement of the voter ; the test in each 
case to be the report of a Select Committee, or a judgment 
in a court of law in an action for the penalties. Another im- 
portant provision regarded general bribery or corruption, 
with a view to the punishment of the borough. This might 
be inquired of within two years after the time for petitioning 
against the return had expired. The Committee's report of 
general bribery was to be subject to review; and after full and 
formal decision, leave to oppose being given in all stages of 
inquiry in both Houses, their joint vote was to disfranchise. 
The Bill had been apparently brought in too late in the Ses- 

VOL. XV. G 
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aion ; for after it had gone as far as the Committee^ and been 
reported with amendments^ on the Ist August, 1832, we 
find no more mention of it in the Journals ; so that it was 
dropt, probably from the well*-grouDded apprehension that at 
so late a period of the Session it never could pass the Lords. 

Another Bill for facilitating the inquiry into election cor- 
ruption by indemnifying witnesses was presented to the Lords 
by Lord Brougham in 1842, and passed that House. It was 
retrospective as to Parliamentary bribery, and did not affect 
future elections, being only intended to discover and punish 
the wholesale corruption notoriously practised at the last elec- 
tion, that of 1841. Lord Campbell most truly objected to the 
Bill, that it did not provide for the examination of the parties 
themselves, if the Committee should think fit. The indem- 
nity was to be given to the witnesses at the discretion of the 
Committee, in order to prevent a person from getting himself 
cited for the purpose of being indemnified. Also it was fit 
that the Committee should judge whether or not the truth 
had been disclosed by those seeking indemnity. This Bill was 
thrown out by the Commons, who had sent up a Bill on the 
subject the year before. This Bill was of necessity rejected 
by the Lords, and for two reasons : first, it came up so late 
that the first discussion upon it took place on the 17th of 
June, the dissolution being five days after, 22nd June; 
secondly, it contained such provisions as no person of com- 
mon sense could expect the Lords to sanction. It gave indem- 
nity to every person who might be examined as a witness, 
no matter by whom called and what evidence he gave ; so that 
all who were guilty of bribery were effectually protected from 
all consequences of their offence by inerely being called and 
asked a question the most irrelevant ; so that it might justly 
be called a Bill not to prevent but to encourage bribery. It 
also was highly objectionable by compelling persons to crimi- 
nate themselves, and the husband the wife, and the wife the 
husband; nay, by compelling attorneys and counsel, and their 
clerks, to disclose matters communicated to them professionally 
after the offence committed, and they not being in any way 
concerned in the commission of it. 

In 1842 the second reading of another Bill was moved 
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ao late as the 5th August, 1842, by Lord Campbell, who 
lamented that it did not go further — in which he was joined 
by Lord Brougham, both peers approving its provisions as far 
as they went. This Bill passed, and is the 5 & 6 Yict. c. 102. 
Its provisions prinqpally affect compromise and abandon- 
ment of charges ; and it arose out of the well*known pro- 
ceedings of Mr. Koebuck the year before in connection with 
the then recent general election. The Bill enables Com- 
mittees of inquiry as to general corruption to examine candi- 
dates and others, being members, in all cases of compromise 
and abandonment of charges ; but no Committee under the 
Act can affect any seat. 

We need enter no further into the history of the late 
attempts to grapple with the monster evil of which all men 
complain, J^nough has been said to show very plainly how 
valuable the late change in the Law of Evidence has been in 
this as in all the other departments of judicial procedure. It 
appears to ^ord by far the fairest prospect that has yet been 
held out of purifying our electoral system, and removing one 
of the very worst taints wherewithal the morals of the com- 
munity can be infected. For let no one vainly imagine 
that the evil consequences of corruption can be confined 
within the limits, comparatively narrow, of that portion of the 
politic body which it directly taints. It is not the nature of 
man to practise one vice of a grave description, and hold the 
rest of his life and conversation pure. Moral rottenness is 
as certainly self*propagating, self-extending, as physical ; and 
while at each general election thousands of persons, in all the 
various districts of the country, are corrupted as electors, 
two consequences inevitably follow. Those who contract the 
actual guilt of bribery with the moral guilt of perjury are no 
longer of sound character in other respects, unconnected with 
elections ; and also others, as well as they, become contami- 
nated. The general frame of eociety is tainted ; the public 
morals at large are corrupted. To this contamination, we 
most confidently entertain the hope that the new Law of 
Evidence has afforded a check — that it will tend to prevent 
the mischief from spreading. 

But we OQjght lo add that two classes of the community, 
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more perhaps than any others, are benefited by the improve- 
ment in our law, — the voters, whom it protects from the 
solicitation of their virtue ; the candidates, whom it protects 
both from falling into the temptation of resorting to unlawful 
courses, and from the claims of profligate constituents. After 
the far more important topics on which we have just been 
dwelling, these are indeed comparatively less considerable; 
nevertheless we cannot close this Article without adverting to 
them. 

We must further note a necessity which arises out of the 
new shape that election inquiries must now assume — the 
necessity of amending the construction of the tribunal which 
decides on election cases. The House of Commons seems 
resolved still to retain in its own wholly incompetent hands 
the exclusive jurisdiction on election petitions, as if it were 
an inalienable privilege, and on the ground that the other 
two branches of the Constitution cannot interfere with it, 
which they might be said to do if any statutory provision 
were made upon the matter : — A gross absurdity at all times ; 
but since the year 1770, when the Grenville Act created a 
new judicature for disposing of election questions, not only an 
absurdity in point of argument, but a glaring error in point of 
fact. Indeed subsequent statutes have been made regulating 
election trials, and some within the last ten years ; and after 
the high privilege ground had been taken by the advocates of 
privilege against all interference ; statutes made in this be- 
half, as it were post litem motam. We may add, that this 
consideration, and especially the Grenville Act, was urged as 
a powerful argument against the exclusive doctrine by a very 
high authority on such questions, a former Speaker, one who 
had filled the chair of the Commons during thirty eventful years 
of our parliamentary history, — the late Lord Canterbury. That 
nothing can be more unsatisfactory than the present system 
is manifest ; this is admitted by all, even by those who most 
strenuously resist the change, — or at least all such change as 
would really improve the judicature. The changes that have 
in late years been made in it, may have worked some very 
trifling amendment, but a glaring denial of justice is still 
confessedly most obvious, while an utter inability successftilly 
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to conduct the inquiry is confessed by all. We shall say 
nothing of the conflicting decisions upon the selfsame points 
of law (if law it can be called^ which such Courts affected to 
administer)^ — contrary decisions on the same day, under the 
same roof; nor shall we refer to the heavy expense which is 
occasioned and the utter incapacity which is daily witnessed. 
But let us for a moment consider the degree in which impar- 
tiality exists, — that is, freedom from party influences, the most 
glaring abuse of the old system, under which a seat was deter^ 
mined by the balance of parties in the House, and ministers 
were turned out on the result of a vote upon an election return. 
How is it now under the amended law of Parliament ? The 
course is to choose twelve persons, who shall be chairmen of 
the committees, and six are taken from one pai-ty and six from 
the other. There are electors, as it were elisors, and they too 
are selected three and three in like manner. The committee 
consists of six and a chairman. The six are taken in equal 
numbers from the two parties. Thus all depends on the 
chairman. If he happens to be of the party to which the 
sitting member belongs, his election may be supposed to be 
sure, — if he is of the petitioner's, the latter may be expected 
to prevail. So at least would any one affirm, who only saw the 
arrangement so curiously made by the law on the manifest 
assumption that men will act as judges upon party principles, 
and be guided by party feelings. But the fact confirms this 
anticipation. It was stated in the House by Lord Brougham, 
when bringing this evil system under the view of the Lords, 
(see Debates, 2d May, 1842), that in fifteen committees which 
had been struck to determine election petitions after the disso- 
lution of 1841, the members had been chosen in equal numbers, 
three from each party ; and that in nine cases out often which 
came to a trial the decision had been given by the majority 
of four to three, the chairman deciding ; and each decision in 
that exact proportion of cases had been according to the party 
politics of the chairman, — the Whig prevailing if a Whig 
was in the chair, the Tory, if a Tory. Surely this uncontra- 
dicted statement is sufficient to demonstrate that so shameful 
a state of things never can be suffered to continue. The 
chances are not inconsiderable that even such evidence 

3 
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showing bribery to have been committed as we have beeil 
describing might fail to influence a decision where the chair- 
man belonged to the party charged, and either in words, or 
by his more eloquent silence, admitted his guilt. The scan-* 
dalous state of the judicature affords wrongdoers their only 
chance of escape from the operation of the late Act. Their 
knowledge of that state offers their only inducement to risk 
committing the offence. While it continues, the perfect effi- 
cacy of the law must remidn somewhat doubtful. The sub- 
stitution of a just and competent tribunal would render the 
law certainly effectual, and bribery would cease out of the 
land. 



ART. V—FRENCH CRIMINAL PROCEDURE. 

Thk great respect in which we unfeignedly hold our neigh- 
bours on the other side of the Channel, and our entire freedom 
from all feelings of national jealousy, — nay, our often testified 
inclination to copy after them whenever we found that we 
could benefit by their lights, — must avouch the purity of our 
motives when it happens that we see grievous errors in the 
course of their judicial procedure, and point out these errors 
with the sincere desire to see them corrected. We formerly 
showed how defective is their administration of Criminal 
Justice. Some answer was ventured, some explanation 
attempted, but both the one and the other effort with no 
success, because the trifling errors pointed out in our reference 
to certain of their laws had absolutely no bearing upon the 
main body of the charges which had been preferred, and the 
proofs which had been given, not from scanning the provi- 
sions of the Code, but from recent trials in which there had 
been manifestly committed the greatest sias against the most 
undeniable principles of justice — committed without the 
least attempt, on the part of the able and zealous and even 
unscrupulous advocates of the accused, to show that any the 
least deviation from the provisions of the Law had taken 
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place. We have now to call the attention oF our readers, 
but especially of those in France who honour us with their 
patronage, to a few passages in the late trial at Lyons. 

We begin by admitting that the proceeding was before a 
Military, not a Civil Tribunal. The almost entire suspension 
of civil liberty in France which has existed since the fatal 
Revolution of 1848, enables the Executive Power, with the 
approbation of a single vote in the National Assembly, to 
declare any district in a state of siege ; and that in which the 
great city of Lyons is situated, the second in the country, 
has been for many months in that predicament.* We are very 
far from saying that this has been an unnecessary precaution 
against rebellion ; but we note the fact, and we may also 
observe, that if in England any such power existed, and had 
been exercised in respect of one district, no state trial would 
have been allowed before a court-martial, or, indeed, in that 
district, unless there had been a legal impossibility to hold 
the trial elsewhere. However, it is most material to observe 
that in France court-martials, Kke that of Lyons, profess to 
be guided by the ordinary rules of evidence, and they are 
always under the presidency of several persons supposed to 
be well qualified to administer the Law, and who take legal 
advice in any case of diflSculty. If, however, a great de- 
parture from the rules of Law has been committed in the 
case upon which we are about to comment, it is the bounden 
duty of -the Government to annul the proceedings, and send 
the convicts to a new trial. If this be not done, we are not 
only authorised, but compelled, to assunie that the proceeding 
has been conducted according to Law ; and in favour of this 
assumption, we have the additional fact- that it is impossible 
to read any details of a trial before th^ ordinary tribunals of 
the country, — ^such, for instance, as that at Versailles two 
years ago, — without being satisfi^ed that the same kind of 
evidence is habitually received which we are about to prove 



' Seven departments have been Tong^ in this state ; and lately an eighth, the 
Ardesche, was added, with the approbation of the Committee of the Assembly 
acting during the recess. The departments of tlie Cher and Nievre have since 
been added. ^ IVmes, Oct. 2S. 
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utterly repugnant not only to every principle of justice, but 
to the dictates of common sense. 

We confine our observations to one head; but it is the 
most important of all — the admission of hearsay as evidence — 
the admission, free, absolute, unchecked, uncontrolled: — "I 
heard from many persons that the prisoner had been con- 
nected with the conspiracy" — " Respectable persons told me 
that he had done so and so." The prisoner asked who these 
persons were, but the answer given was allowed by the 
Court to be sufficient : — "I cannot tell their names, for I 
received the information as an Officer of Police." Who can 
doubt that if this was a sufficient reason (and we do not, for 
the present, deny that it may have been), the evidence ought 
to have been struck out ? But that is not sufficient ; the 
statement had been made, and it had produced its effect. 
Made before a jury, it might have been fatal in spite of all 
the judge's efforts to guard them against its effect. Made 
before judges, no one can pretend that it would have been 
altogether harmless. But our objection lies deeper. Sup- 
pose it were shown that the Court acted illegally in pro- 
tecting the witness against the call to name his informers, 
suppose he had answered it by naming them, the error 
committed, and committed by the Law, is indeed somewhat 
less monstrous, but it is still sufficiently flagrant — the state- 
ment, the story of a person not seen, not heard, not subjected 
to examination, has been heard, and allowed to produce its 
effect against the accused ; when, for anything that appears, 
if that person had himself been called, his prevarications, his 
demeanour, his self-contradictions, his known infamy, would 
only have covered the accuser with disgrace, possibly ensured 
the acquittal of the party charged. 

There were even worse things done at this trial, but not 
done without some resistance on the part of the prisoners. 
Witnesses were suffered to state that they had hea,rd reports 
in the neighbourhood of the principal prisoner, the alleged 
ringleader of the conspiracy, having led an impure life, and 
been guilty of incest, among other offences. It docs not 
appear that the giving in evidence a report on mere rumour, 
was objected to ; it should seem that had this rumour related 
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to the conspiracy, no one would have questioned its admissi- 
bility in evidence ; but it related to matters wholly uncon- 
nected with the charge, and on this ground alone, as it 
appears, the prisoner so slandered, falsely as he alleged, took 
his objection. No doubt this aggravated the offence com- 
mitted against every principle of justice, every dictate of com- 
mon sense. But had the subject matter of the rumour gone 
directly to the subject matter of the charge, still any thing 
more disgraceful to a code of criminal procedure can hardly 
be imagined, than that it should permit a witness to tell the 
Court all the rumours which he had heard regarding the 
conduct of the parties on their trial 

We hope our English readers will excuse us for dwelling 
on points so familiar to every one in this country, when we 
add that our remarks are at present addressed to the French 
people, and above all, to their lawyers : yet it is fit that we 
add how little even the jurisconsults of our own country have 
a right to look down upon their neighbours when they reflect 
how strangely the first of legal philosophers erred, and upon 
this very subject of hearsay evidence. But the fundamental 
principle, the rule which requires its absolute and unqualified 
rejection, is so thoroughly well established in reason and 
common sense that nothing can shake it, and no one has 
ever persuaded himself to entertain a doubt respecting it, 
unless by confounding together two wholly different matters 
— inquiries of police, and inquiries of trial. When the only 
question is, who shall be put upon his defence, — that is, who 
shall be convicted as suspected, — no injury can arise from 
hearing whatever can lead to the detection of the suspected 
persons, at least no injury that is not abundantly compen- 
sated by the clue thus afforded ; no risk is run that must 
not of necessity be incurred of giving trouble to the innocent, 
unless we would lose all means of tracing the guilty. But 
it is wholly different where the object is not to discover who 
has committed the offence, but whether or not the party 
suspected, and therefore accused, is the real offender. In 
this case what can be more important than the necessity of 
excluding all hearsay ; in other words, of only allowing them 
to be examined who know the facts to which they speak ?, 
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If a witness were allowed to tell what another not produced 
bad told him, we should be hearing the wrong man. We 
could only, by cross examination, sift his credit and judge of 
whether or not he had heard the story from another. He 
may be the most respectable of men in his life and conver- 
sation ; he may give the most clear and consistent account ; 
he may be entitled in every particular to our entire be- 
lief;* we may believe all he says as implicitly as if we had 
ourselves been witness to the fact he relates, and after all 
what is that fact ? Merely that some one had told him the 
story. But if that narrator were produced, he might be the 
worst of men, the most false, the most biassed by personal 
prejudices ; the most inconsistent in his account, the most 
manifestly perjured upon his own showing, — a person whose 
whole demeanour on every question put to him proved him 
utterly unworthy of credit. Then observe the inevitable 
consequence of receiving his story at second hand. The 
party hearing most of the story knows that he could only 
damage the case by producing the original relator of it; 
and therefore keeps him back, while he hopes that its edition 
at second hand will produce an impression against which the 
accused cannot struggle. 

We cannot help entertaining the hope that the gross ab- 
surdity of receiving all kinds of hearsay as if it were evidence, 
may, upon full consideration, be found rather to be an abuse 
which has crept into the French procedure, than a part of 
the Law itself. We well remember the famous trial of the 
Fualdes murder in 1817, already referred to more than once 
in the pages of this Journal By the French law, no child 
under a certain age could be examined as a witness; two 
children said they had seen the murder committed ; they were 
under the legal i^ and could not be heard to depose ; but 
they told their story to a person of competent age, and he was 
examined — To what ? not to the fact of the murder, but to 
the fact that the children had told him of it; this was supposed 
to get rid of the legal objection ; and the Court considered 
that it had evidence of the murder. It was said at the time 
that the absurdity of this proceeding appeared too glaring, 
and that in a State trial, which took place immediately after. 
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some eminent English lawyers^ among others the late Lord 
EUenborough being present, they recommended the counsel 
for the prisoner to take an objection to the admission of such 
evidence. Possibly the question was not raised, but the 
belief prevails that no such evidence has ever since been 
admitted. We need scarcely add, that there is no one objec« 
tion applicable to the admission of the child's evidence at 
second hand, which does not also apply to the admission of 
any other hearsay. Nay, we can figure to ourselves some 
colour of a reason for letting the child's story be heard which 
may not exist in the ordinary case. The child cannot be 
called ; the adult may. There can be no ground for saying 
that the witness who heard the child's account is put forward 
while the child is kept back ; a strong reason against hearing 
the adult's testimony at second hand. But it is needless to 
ai^e on the comparison of absurdities, either of which is so 
gross that no one could believe in their ever having been 
allowed to deform the procedure of a civilised State. 

We trust we may be allowed in closing these remarks to 
express the unfeigned sorrow with which we regard the pre- 
sent unquiet and alarmed state of the great nation to whose 
jurisprudence we have been adverting. Is it doomed to pass 
through further and more severe trials than it has yet under- 
gone ? The bad spirit prevailing in many parts of the country, 
and the sad example of its government overthrown in a few 
hours while all seemed tranquil and prosperity everywhere 
reigned, forbid any very confident expectation that all will 
be well. But we have only to do with Jurisprudence ; and we 
cannot help reminding the English reader, whose attention 
has been of late so powerfully fixed upon the judicial miscon- 
duct in Naples, and the French reader, of the Republican 
party whose gratification has been so loudly expressed at the 
judicial excesses of a Legitimate, Soyalist government, how 
little the Republicans have to boast of in comparison of even 
the most despotic forms of European Monarchy. Let them 
cast their eyes back, not upon the Reign of Terror, but upon 
the mitigated — the greatly mitigated rule of the Directory ; 
and ask themselves if any thing that has been done at Naples 
can be compared with the famous 18 Fructidor (4 Sept. 1797), 
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when, without the pretext of any plot, except the design of 
peaceably and legally preparing the way for a restoration of 
limited and constitutional Monarchy, 220 persons, including 
many members of both branches of the Legislature, four 
generals, one member of the Directory itself, some scores of 
priests, many aged men, many men labouring under grievous 
bodily infirmity, were seized, sent through the country for 
eight or ten days in iron cages like wild beasts, that they 
might be exposed to the scoflSngs of the infuriated mob, and 
then carried over to linger or to perish miserably in a pesti- 
lential climate, after a voyage more intolerable than that of 
the negro slaves, with the denial of every comfort to which 
civilised men are accustomed. 

To this insupportable treatment was the conqueror of 
Holland, Pichegru, subjected for two months of the " Middle 
Passage" (as it might well be termed); the venerable Murinais, 
the amiable and accomplished Barthelemy, Barb^ Marbois, 
Tron9on de Condray, Gibert des-Molieres : men second to 
none in Europe for unsullied integrity, and all the qualities 
both of the head and the heart that must endear and exalt our 
species. Each of the tyrants was allowed to name a certain 
number of victims; and they all inserted their personal 
enemies. This we know from M. Boederes, who had been 
inserted, but Talleyrand begged him oflF, and inserted Perlet 
in his stead. It is painful to reflect on the part which both 
Moreau and Talleyrand had in this atrocious proceeding, 
ignorant, doubtless, of the frightful and disgusting details 
which the histories of De la Rue, Aymfe, and Ramel, as well 
as others, have given of their intolerable sufferings ; but the 
one planning the^whole measure, the other participating in its 
execution, with the profligate Bepublican tyrants, theBarras's, 
the Rewbells, the Lepauxs, who were plundering and degrad«* 
ing their unhappy country. Assuredly the delight of the pre- 
sent race of Republicans at the exposure of enormities under a 
Regal government, should be tempered with the reflection 
how much worse scenes were enacted under their favourite 
system; unless indeed it be worse to outrage the forms of 
justice in the trial of assassins, than to punish with tortures 
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that made death a consummation devoutly wished for, with- 
out even the pretence of a trial, men not even accused of any 
grave offence, and men whose only crime was designing to 
turn their persecutors out of the public trust of which they 
abused all the powers.^ 



ART. VL — TRIBUNALS OF COMMERCE.— 
NATURAL PROCEDURE. 

Mr. Lyne has addressed a letter to Lord Brougham in the 
papers of the 5th September last, from which we extract the 
following passages relative to the important subject of Tri- 
bunals of Commerce, now, we sincerely rejoice to find, occu- 
pying the attention of the mercantile body in the City of 
London : — 

" My Lord, — A thousand most influential firms (representing 
many thousands of individuals), in the first instance, united to call 
the attention of the Lord Mayor of London to the change the 
trading community now seek for ; and all the great trades of this 
empire are at this minute combining to create a fund to pay the 
expense of agitating the country on the subject in question ; and, 
in the midst of all this preliminary movement, it was not a little 
pleasing to the merchants of London to notice that I^ord Grenville, 

* The History of the 18 Fructidor is well deserving of the closest attention 
from those who are speculating upon the advantages of Republican Govern- 
ment. There are other works beside those we have named, as General Du- 
tertre*s Memoirs, vindicating himself; Anecdotes Secrets du 18 Fructidor; 
Recueii des Victimes de la loi du 19 Fructidor, &c. The picture presented by 
these works is fVightful in the extreme ; and some of the most important of 
them, as Ayme's, were published at the time and while the oppressors were in 
a condition to make answer and defend themselves. Yet, bad as these deeds of 
the Republicans were, what are they in comparison to the reign of blood and pil- 
lage with which their successors in the present day threaten us, — the men in 
whose eyes the Directory were mild and feeble and irresolute rulers, — the men 
whose political divinities are the Robespierres and the Billauds, — the men who 
openly avow from their secure retreat in London, that their object is to involve 
all Europe in anarchy and confiscation ? 
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during his stay in Paris on a late occasion, availed himself of the 
opportunity to make minute inquiries as to the working of Tri- 
bunals of Commerce in that city. Amongst the British merchants 
in London there are many who have gained their experience, as to 
the admirable working of these tribunals, by acting abroad as 
Judges in these Courts; and these gentlemen know how, from 
their own experience, to value the force of the language used by 
your Lordship, and which I have just quoted, and with which 
they perfectly agree. The uniform tendency of legislation in this 
country formerly was, to put the administration of the law as little 
as possible in the hands of the lawyers, and as much as possible in 
the hands of practical men, bringing practical knowledge and 
common sense to bear in every locality, and in every pursuit. 
The loss of this system is very injurious to us as foreign traders 
(to say nothing of the miseries of home). We, therefore, desire 
that our rulers should say to us, * We will restore thy Judges as at 
the first, and thy counsellors as at the beginning ; afterward, thou 
shalt be called the city of righteousness — the faithful city — by 
your foreign connections.' By an under current our progress may 
be delayed, and still for a season may the system continue which 
deprives many an honest tradesman even of the effort to obtain his 
fairest demands, because now but too often he is harassed, baffled, 
and triumphed over by the unfair-dealing opponent, for whom a 
clever attorney can find innumerable loopholes ; but, my Lord, the 
traders of this country, once up respectfully to demand an altera- 
tion, no bolt will be strong enough to close against them the pas- 
sage to that change which, as practical men, they know to be fair 
and useful, especially for the weaker portion of the industrious 
classes ; and I believe, my Lord, history can furnish no evidence 
that will prove that the united voice of the merchant was once 
treated with contempt by a wise statesman." 

Lord Brougham^ in his answer, from which the same 
papers give an extract^ says that Tribunals of Commerce 
must be regarded as a branch of the great subject of Arbitra- 
tion and Reconcilement, in connection with which his state- 
ment was made in the House of Lords respecting those tri- 
bunals in France and Belgium ; and he adds : -^ 

" In your letter you very much over-rate the value of my poor 
endeavours to amend the Law (unless, indeed, as regards Local 
Courts and Evidence). But one thing is certain ; tiie various mea* 
sures which I have at different times brought forward (and of 
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which a very few only have been carried) are not separate or 
insulated ; they almost all proceed upon one view — the same in 
which your present city proceedings originate — I mean the design 
of making our Law, and above all, our Procedure, intelligible and 
natural, instead of obscure and technical — thus removing the com- 
plaints of speculative men, as Mr. Bentham, and practical men, as 
Lord Denman. Such was my aim in the measures respecting Libel 
Law, Local Courts, Facilities of Conveyancing, Law Digest, Public 
Prosecutor, Declaratory Action, Arbitration, Reconcilement, Law 
of Evidence, and many others. It is, therefore, a matter of course 
that I should regard with great interest your present proceedings, 
directed to the very same end. While agreeing in the principle^ 
however, I am fully aware of the difficulty you will find in 
managing the details, and I strongly recommend the obtaining full 
information from France and Belgium." 

This correspondence gives rise to several reflections which 
we think it may be right that we submit to our readers. 

In the^r^^ place^ — though no one can for a moment doubt 
that some such tribunals as may facilitate the trial of mercan- 
tile causes are exceedingly wanted^ and that incalculable 
benefits are derived from their establishment in other coun- 
tries, yet, — to give any new judicature a compulsory and, 
consequently, an exclusive jurisdiction in all causes of this 
description, would, both in England and Scotland, be attended 
with great difficulty < — would, indeed, be exposed to serious 
objections. It was probably with a view to this consideration 
— referred to, as it should seem, in his answer to Mr. Lyne — 
that Lord Brougham proposed, at least at first, to give such 
tribunals a voluntary jurisdiction only ; and, accordingly, he 
treats the subject as coming under the great head of Arbitra- 
tion and Reconcilement. But the French and Belgian 
tribunals have a compulsory jurisdiction. 

Secondly. We have so often touched upon the subject of 
Reconcilement Courts, that we shall not at present renew the 
discussion. But arbitration is so intimately connected with 
the proceedings of the City gentlemen, which have for their 
object the obtaining an easy and expeditious, as well as cheap 
mode of settling their mercantile disputes, that we must 
shortly advert to it. Few who have of late years taken an 
interest in the Amendment of the Law can have forgotten 



Mr, John Smith's statement^ which was also made on another 
occasion by Mr, A. Baring (afterwards Lord Asli burton ), that 
after a cause to which mercantile men were parties had lasted 
for some years in the Court of Chancery, and cost many 
thousand pounds^ without making any sensible progress, it 
was referred to those two eminent individuals^ who settled it 
in a couple of days, to the entire satisfaction of all concerned 
— except, perlmps, the professional men engaged- It is no 
wonder that suitors, or those who expect to be Buitors, should 
reflect with enyy on this remarkable example of the natural^ 
as contradletinguished from the iechmcai procedure. Now 
suppose there were established Courts in which any two 
parties having a dispute could have the matter of that dispute 
examined by an able arbitration, with power to take the 
opinion of a Court of Law or of Equity upon any point 
arising, — it is manifest that an immense saving of both time. 
Yes at ion, and expense would be effected j and mercantile 
causes might in this way be referred to mercantile arbitrators 
witliout the least risk of miadeeision frum igntn'ance of the 
Law. It is often said, in answer to such proposals, that 
parties may at present refer their disputes to arbitrators in 
nearly the manner now pointed out; but all the difference in 
the world exists between this facility and that which would 
be r^iven by the appointment of Official Arbitrators, clothed 
with the authority of public functionaries. In practice it 
would be found tbat whereas at present a very small propor- 
tion of causes is kept out of Court by reference ; under the 
new system a very few causes would find their way into 
Court. 

Thirdly^ the improvement of Arbitration, the introduction 
of Eeconcilementj the institution of Tribunals of Commerce, 
are all intimately connected with the preference of natural to 
technical procedure. It ia also stated by Lord Brougham, in 
his answer to Mr. Lyne^ that all the measures which he has 
at any time brought forward formed parts of a system whereof 
that preference was the foundation. Wq may confidently 
add that the great improvements now in contemplation, 
whether in legal or in equitable procedure j must result in 
bringing the parties as i^pecdily as possible to confront each 



other, and state their several cases intelligibly and plainly, 
that is, naturally^ not technically. Then let us never forget 
t^ whom we are indebted for taking this great distinction 
three quarters of a century ago, and whose language we are 
now using in urging his fundamental doctrines, long held in 
abhorrence by some, ridiculed by others, regarded as vision- 
ary by all. When we name Mr. Bentham to such of our 
readers as are Law Reformers, we give a name familiar to 
them ; but beyond this circle we fear the name is about as 
little known as in Justinian's time were the names of the 
great civilians whose learning he was causing to be digested, 
and whom, when one was mentioned, it is recorded that the 
listener thought some foreign fish was alluded to* Certain it 
is that there seems a general disposition among those who 
address the public through the press, and even among those 
v^ho report the debates in Parliament and at meetings, to 
sink all mention of that illustrious name, as if when it fell 
upon the hearing it connected itself with no distinct idea. As 
friends to the improvement of Jurisprudence, the most im-" 
portant subject that can engage the attention of mankind, 
we are bound to express our sense of this injustice. True, 
the philosopher seeks after truth for its own sake ; and the 
philanthropist pursues his benevolent objects for the gratifica- 
tion which he finds in benefiting his fellow men. But it is 
both just and expedient — both the duty and the interest of 
the community — to hold in perpetual remembrance their 
greatest benefactors, whose exertions may be stimulated by 
the examples of public gratitude, while a prospect of the 
pleasure that it is fitted to bestow upon generous minds caa 
never make their motives appear less pure* 
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AKT, VIL— THE REFORM OF THE SUPERIOR 
COURTS OF COMMON LAW, 

[In a letter from a County Court Judge to the Editor of 
the '^ Law Review " ;] — 

" Dear Sir, 

** As jDu have devoted much of your work to the discus- 
sions of the Reform of the Superior CourtSj I beg leare to 
address to you a few remarks on that subject* 

*^ Can the Superior Courts of Common Law and Chancery 
be modified so as to meet the public wants ? Can they be 
so far changed and improved aa to comply with the pressing 
demands of public opinion ? Can these objects (if attainable 
in themselves) be aocomplished consistently with the hopes 
and prospects of the Bar? 

" These are important questions in themselves ; but their 
intrinsic importance has been greatly increased by the cir- 
cumstances of the present time* Old systems have been dis- 
jointed* Old landmarks have been effaced or confused. The 
general demand for Law Reform and the establishment of 
County Courts have altered the position of all other tribunals 
— to such an extent as to necessitate the remodelling of our 
entire forensic system. Nor does the subject admit of delay - 
The only question that remains for solution is with respect to 
the course that should be pursued for the fulfilment of the 
end prescribed, 

" It seems to have oecurred to many eminent living Law 
Reformers, that the Superior Courts may be made to approach 
in cheapness and accessibility to the County Courts by means 
of two changes; namely, first, by the abolition of special 
pleadings; and, secondly^ by holding the Assizes at shorter 
intervals. Lord Denman, among others, appears to have 
adopted these conclusions. The question involved is a prac- 
tical^one, and requires a practical solution, 

" Ist, Special pleadings are not commonly a printlpal 
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source of the costs of an action. The bulk of those costs 
generally consists of the fees of attorneys and counsel, and of 
the travelling and other expenses of witnesses. These two 
heads of expenses do not in their nature admit of reduction. 
The charges of attorneys in Common Law actions have 
already been cut down to the most moderate standard. The 
fees of counsel, especially on circuit, have never, as a general 
rule, been adequate to afford a remuneration at all equivalent 
to the time and labour bestowed. The expenses of witnesses 
are in their nature incapable of reduction when they are taken 
away from their own homes and occupations. 

" 2ndly. With reference to holding the Assizes more 
frequently. 

" This cannot have the effect of rendering the administra-* 
tion of the Law in the Superior Courts as cheap as it is in 
the County Courts, unless the Assizes be held in several places 
in each county ; for it is not so much the frequency of their 
sittings, as the numerous places in which they are held, that 
make the County Courts so beneficial to the country. It is 
the latter feature which renders them the means of accom- 
plishing their chief professed object, of * bringing justice home 
to every man's door.' Creditors, in most instances, are con* 
tent to wait a considerable time for their debts, provided they 
can eventually recover them at a moderate cost. For this 
reason, if the sittings of the Superior Courts were even more 
frequent than those of the County Courts, the latter tribunals 
would still be preferred, if held nearer to the residence of the 
suitors. They would be preferred on account of the saving 
of travelling expenses, and of the immunity they afford from 
the charges of attorneys and the fees of counsel. 

" For example, were the Assize Courts held quarterly 
instead of half-yearly, the change would have no appreciable 
effect in reviving the business of those Courts. 

** Probably you will suggest, in reply to these remarks: — 
* If frequent sittings will not suffice, let the Superior Courts 
follow the example of the County Courts in their other cha- 
racteristic feature. Let their sittings take place in various 
localities in each county.' 

" In answer to such a suggestion, I would venture fp ask, 
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— What would the Bjstem tbus introduced in reality be 
but a system of Countj Courts uiider the guise of Superior 
Courts ? 

** Frequent sittings and numerous Court Towns — these 

are the essential and dtstiactive features of the new jurisdic- 
tion ; and any other tribunals which assume the same features, 
will differ in name onlj, and not in reality, from the County 
Courts, 

"If the Judges of Westminster Hall should be required 
to travel more frequently and over larger circuits^ their heavy 
travelling expenses will be increased in proportion, and their 
number and sahiries must also be increasetl ut the expense of 
the country. Need I ask whether an augmentation of the 
cost of our old judicial establiishments will be endured at the 
very time when those establishments have been practically 
superseded? Will the Superior Courts be supplied out of 
the taxes of the country with the means of artificially enter- 
ing into a vain and unseemly competition with anew jurisdic- 
tiouj which has rendered them all but useless? 

" When it is proposed to make the Superior Courts as 
cheap as the County Courts, in judging of that proposition 
the use of ambiguous words must he avoided. What is 
meant by cheapness? The expression may be applied in 
three very different senses — it may refer simply to what is 
paid by the suitors, or it may apply also to what is paid by 
the tax-payers of this kingdom, or it may include both, 

^^ How is it possible, in the third sense of the word (which 
is the only correct one), to render the Superior Courts as 
economical as the County Courts, the salaries and expenses of 
the Judges being at least fourfold on an average? The 
County Courts are incomparably cheaper to the suitors^ being 
entirely self-supporting, than the Superior CourtSj though 
the latter are maintained out of the coffers of the State. 

** Let this palpable injustice — this flagrant anomaly — be 
removed* Let both jurisdictions be placed on an equal foot- 
ing in this respectj and then all comparison or approximation 
on the particular ground of economy will become even more 
hopeless than it is at present, 

*' la there any abuse within the whole range of our legal 
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institutions that can form an object more worthy of your ex- 
ertions — as the firm advocate of the Reform of our Law, 
and of the fair and impartial administration of the government 
and of the public revenues of this country ? 

" In the county in which I now write, the plaints in the 
County Courts have amounted to several thousands during 
the past year. The causes tried during the same period at 
the Assizes have been four only. 

*' Is it to be endured that the grants of the public treasury 
should be confined to tribunals which have been deserted by 
the people, and withheld from those which have become the 
Courts of the Country ? 

" To multiply the sittings of the Assize Courts would be 
injurious to the Bar — by compelling that body to incur the 
expenses of additional circuits without creating any proba- 
bility of a commensurate increase of business. 

** Whence can we expect to derive that new stream of 
business which it is conjectured will flow into the Superior 
Courts — if reformed ? This is a question that requires to be 
firmly probed and closely examined. 

'' Can we look for a large number of additional causes in 
cases which are excluded from the present jurisdiction of the 
County Courts ; viz., in those instances in which the amount 
claimed exceeds 50/., or where slander, title to land, &c. are 
involved ? I venture to think we cannot reasonably entertain 
any such expectation. The number of causes which are sub- 
mitted to Courts of Justice cannot be determined by the same 
rules that govern the results of commerce and political eco- 
nomy : suits are not multiplied in proportioo as the remedies 
are made oheap, on the same principle that the deniand for 
com and coffee, or timber, is increased in relation to the re* 
duction of price- Actions are founded on claims or injuries, 
which are not rendered more numerous by new facilities of 
redress. The only effect of those facilities is to induce cre- 
ditors and others to seek compensation for wrongs, which, in 
many instances, would otherwise have been silently endured. 

" It may be assumed, therefore, as a rule, that actions 
will be, comparatively speaking, very few in number as re» 
gards sums above the jurisdiction of the County Courts with 
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respect to amount^ and also aa regards the other exceptions 
from that jurisdiction. 

Consequently, under the moat economical and perfect sysp- 
tern of aclnunistering the Law (that could be introduced 
into the Superior Courts), the business derivable from such 
aotiona would be too trifling and insignificant to give to the 
present Judges of those Courts employment adequate to 
justify the continuance at the expense of the people at large 
of the present Assize Circuits. 

On the other hand, what reasonable ground can exist for 
excluding from the County Courts the few suitors who may 
have claims to sumg above 50/. j or claims connected with 
landj &c. ? 

Any attempt to bring back to the Superior Courts a part 
of the present business of the County Courts would be found 
hopeless in practice, even could the former be made to ap- 
proximate in economy to the latter class of tribunals. The 
preference commonly entertained by the legal profession for 
the decisions of the Judges of the Courts of Westminster 
Hall docs not, generally speaking, influence the minds of 
those commercial men and others wdio are most frequently 
suitors in the County Courts. On the contrary, those classes 
(being jirepossessed against a system they think too lechmcal 
and refined to be consistent with the ends of justice) would 
be guided in their choice of Courts by the impression that in 
a just case they would have a more certain prospect of redrew 
before tribunals of a more popular constitution. Moreover, 
at tlie Assizes juries are the judges of facts j and the expe* 
rience of the County Courts clearly shows that the decisiona 
of juries in civil cases are not commonly desired by the 
suitors* 

" In the great majority of suits in the County Courts the 
suitors act for themselves. Where attorneys are employed 
they rarely possess the power of overruling the opinions of 
clients in favour of Local Courts, Nor, as regards the 
country practitioners, do I believe that they generally wish 
to make the attempt ; for the heavy agents' charges they 
have to pay have commonly rendered the Superior Courts of 
Common Law with them also unpopular. 




^^ I shftli now advert to the question. How far are the 
proBpeots of the legal profession dependent on the main- 
tenance of the Superior Courts ? 

'^ I do not beUeye that the country attorneys have any 
interest in the maintenance of those Courts. In fact, I think 
it plain that they have an interest of an opposite nature* 

^< The classes whose prospects are more apparently bound 
up With their preservation are the London attorneys and the 
Bar; and it is these cla89ea that contribute to render assize 
trials so expensive. 

" To Special Plea^ng is vaguely ascribed the costs occa- 
sioned by the expense so unneceasarily imposed on the suitor, 
of acting at every stage of a cause through a London attor- 
xiey (the agent of his own attorney in the country), or rather 
through both. What can be more absurd than that the mere 
mechanical steps of the cause — such as the issuing of a writ, 
and the filing of the form of appearance — should take place 
in London ? Even if a portion of the actions which arise in 
this country shall continue to be left to a distinct class of 
judges, it will be the height of absurdity not to allow the 
formal processes of a cause (no matter whether tried at the 
As^zes or in the County Courts) to be transacted through 
the medium of the County Courts' office of the district in 
which the parties reside. The general condemnation of 
special {deading implies that henceforward, in all Courts, the 
preliminary proceedings in causes shall' be confined to mere 
formal and mechanical steps. If so, the employment of 
London agents ought to bo dispensed with. 

^f As regaids ike Bar, as I have already intimated, the 
remuneration its members receive is undoubtedly inadequate. 
Nevertheless it is equally true that in the Superior Courts 
the sitttors are geoemlly a^rieved by the rule which compels 
them to employ barristers in cases in. which the services of 
that body are by na means required. This has become very 
conspicuous since the extension of the jurisdiction of the 
County Courts to 50L How many cases involving that 
amount daily come befure us in which the claim is so simple 
that defence is impossible, and advocacy superfluous, and in 
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which the parties act for themselves. Yet previously to the 
measure alluded to in all such cases^ however simple, the 
suitor was obliged to employ a country attorney, and his 
town agent, and to engage the services of counsel. 

^^ To maintain the Courts of Common Law and Chancery 
18, I venture to think, entirely impracticable, for the reasons 
above given. No choice remains but that of fairly and can- 
didly adopting the system of County Courts, and suiting it 
to the general necessities of the country, by giving to it 
unlimited jurisdiction, subject to a well regulated power of 
appeal. 

" The country cannot advantageously support two eon* 
current systems for the administration of the Law* The 
result must obviously be a useless waste of public means, 
which, if concentrated on one comprehensive jurisdiction, 
would be productive of the happiest effect*. 

** Were the various branches of the legal business of the 
English counties — such as Common Law, Equity, Bank- 
ruptcy, &C, — united in one jurisdiction, the expenses con- 
tributed by the public treasury on the one hand, and by the 
individual suitors on the other, might, in each instance, be 
largely reduced, and the Courts, at the same* time, might be 
more liberally supported* 

" Finally, the question still remains to be investigated. 
Assuming that the Civil business of the country could (con- 
sistently with the practical considerations on which I have 
touched) be preserved, or rather restored, to the Superior 
Courts, in what would the advantage consist ? The system 
is obviously inferior to that of the County Courts ; and the 
Judges of the latter jurisdiction were selected almost ex- 
clusively either from experienced Judges of previously exist- 
ing Local Courts (commonly men of general eminence), or 
from barristers of those classes from which the Judges of the 
Superior Courts are usually chosen, viz.. Queen's Counsel, 
Serjeants, Special Pleaders of long standing, &c. Does any 
well-informed person suppose that the superiority of rank 
(with reference to a comparison of the Judges of the two 
jurisdictions) can afford under such circumstances any gua- 
rantee for personal superiority ? Need I remind you that 
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among the Judges of the County Courts are to be found 
many individuals quite as distinguished, by legal and general 
knowledge, sound judgment, and large experience, as are 
the majority of those of the Superior Courts ? 

" The undoubted success of the County Courts, as a sys- 
tem, is, in truth, palpably irreconcilable with the attempts 
that have lately been made to throw discredit on the Judges 
personally ; for the eflSciency of every tribunal is essentially 
dependent on the personal qualifications of those by whom 
its judgments are pronounced. It cannot be denied that the 
decisions of the County Courts are commonly preferred, 
quite as much as their cheap modes of procedure. It is felt 
by the country that in those tribunals the fundamental prin- 
ciples of the Law are faithfully maintained, at the same time 
that substantial justice is done. 

'^ On the other hand, the most experienced practitioners 
know best that it is* no exaggeration to say that, in the Com- 
mon Law Courts at Westminster (especially in solhe of 
them), justice and law combined have little more than an 
even chance in the tortuous game of special pleading. It 
may be said, ^ This is the fault, not of the Judges, but of the 
Law ; ' — a proposition, however, that cannot be admitted to 
be entirely correct. The subtle network of special pleading 
has been the production of the Judges themselves. It be- 
longs to what Bentbam calls ^ Judge-made Law.' More- 
over, it is unquestionable that it has been drawn tighter 
within the last ten years. 

^^ All laws admit of a liberal or of a narrow construction ; 
in other words, of a sound or an unsound interpretation ; for 
the two former terms are obviously synonymous with the 
two latter. With what reason can superior judgment be 
ascribed with certainty to tribunals in which sophistical views 
of the Law are so often preferred to their spirit ? 

^' Both the Bar and the solicitors as a body would largely 
gain by the change above indicated. It is the * transition 
state,' the ' halting between two opinions,' that is the most 
injurious to both. It is entirely a mistake to suppose that 
the County Courts do not afford a wide and liberal scope for 
the Bar ; for though suitors in those Courts have been justly. 
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relieved from the compulsory employment of that body, yet, 
owing to the inimense number of cases that occuFj and the 
difiicuUiee that frequently present themaelvesj there is ample 
room for the functione of counselj even at present. But this 
■would ba more especially the case if jurisdiction were given 
over larger and more important cases- 

*' In the County Courts of the metropolisj and of those dis- 
tricts which are readily accessible by railway from London, 
there is an immense field for advocacyj whioh may be en- 
tered upon without the dbheartening risks, anxieties, and 
expenses of a circuit. 

•* Though free admission should be preserved to attoniey% 
as advocates, I do not think it can affect the prospects of such 
members of the Bar m may choose to devote their attention 
to the County Courts system and practice. Such men will 
voluntarily be employed as advocates by attorneys, CBpecldly 
in large cases, where expense is of less moment than security i 
— a remark that applies to a large portion of the cases above 
SO/, and to nearly every case above 50/, There would 
necessarily be more cases of the latter class in a cheap juris- 
diction than occur in the Courts of Westminster, 

" Were men equally able and eminent with those who 
enjoy the principal business behind the bar of Westminster 
Hall to accept briefs in the County Courts, I believe they 
would be generally employed, and quite adequately remu- 
nerated, But it is not for the public interest that barristers 
should indiscriminately have a forced priority over attorneys 
who may be fully qualified by ability, intelligence^ and 
gentlemanlike feelings, to do justice to the causes of their 
clients J ^a remark which I have found generally applicable 
to such members of the latter branch of the profession as are 
in the habit of acting as advocates in my circuit. I may 
state that in the Courts of that circuit attorneys verj^ com- 
monly obtain a liberal remuneration as advocates^ and very 
frequently act as such for other attorneys. 

" In remote country districts it may not repay barristers 
to cultivate this kind of practice; but in the metropolitan 
and in town districts it will fall into their hands (provided 
only that they devote adequate attention to the law and sys- 
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tem of County Courts) by the choice of the attorneys 
themselTes^ and as a natural result of a convenient division of 
labour. 

" The abolition of special pleading, of the costs of London 
agents, and of the chief expenses of witnesses, will enable 
the parties to give a more liberal remuneration both to the 
advocate employed and to their own professional solicitor in 
County Courts cases. 

" I remain, dear Sir, 

" Your obedient servant, 
A Judge of County Coubts. 

« September 26/ 



ART. Vin.— ON THE UNION OF LAW AND EQUITY.* 

My Lokd President and Gentlemen, 

1 AH so unknown and new a member of this Society, that it 
is with diffidence I address so learned a body on a subject 
beyond comparison the most important of any which has ever 
engaged their attention. But I encourage myself with the 
recollection of that indulgence which I have often seen ex- 
tended in this room to the humblest inquirers after Truth» 
and with the assurance that in this enlightened audience I 
run no risk of offending, by what I have to say, existing pre-- 
judices. You, at least, I am persuaded, have none ; except, 
indeed, it be the praiseworthy prejudice for Tbuth. Youy I 
am persuaded, as often as you assemble here, divest your 
minds of professional and party bias, and clear them, in 
singleness and candour, to the Apprehension of righteous 
judgments. 



* A Lecture, delivered in the Law Amendment Society^s Rooms, 21 Regent 
Street, on the 14th of April, 1851, by Cha&lss Francis Taowik, Esq., of the 
Inner Temple, Barrister-at-Law, late Fellow of Exeter College, and Vinerian 
Law Scholar, Oxford. 
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Within the limits beyond which it would be improper to 
trespass upon your indulgence, it will be impossible to do 
more than present to you an outline, and that a very imper- 
fect one, of what, in my opinion, this great subject really 
contains or leads up to. To state at once, as broadly as it 
impresses itself upon my own mind, the question we have to 
consider this evening, it is this : not whether our present 
system of Civil Jurisprudence does not admit of many and 
great improvements, — not whether a better one might not 
by possibility have been originally devised, — but it is this, 
whether we have not been for centuries labouring under a 
monstrous misrule, wearying ourselves at, boasting ourselves 
of, and bringing to an unhealthy refinement, a system at 
variance with the first principles of political and metaphy- 
sical science; — whether we have not been confiding the 
administration of Justice to a Judicature which, if it only 
faithfully applies to practice its principles of decision, cannot 
hut defeat the only object which it was called into e^tistence 
to effect ! 

This is the extent to which I am prepared to go in my 
position. This is the point which, with your leave, I hope 
to substantiate. 

And if there be any Truth in what I have to state, we 
shall not part to-night without incurring, each one of us, a 
deep responsibility. We may steel ourselves against it. But 
we shall not be able to rid ourselves of it. However insigni- 
ficant the instrument which conveys to you the suggestions, 
having vouchsafed to him a hearing, you will have been 
fixed with a notice from which you cannot release yourselves. 
Nay, has not this responsibility already attached to many 
among us ? Five months ago, within these walls a great 
nation read us a great lesson by the voice of one of her most 
enterprising sons.* America alone, of all the countries of the 
earth, had appropriated, by inheritance from us, our vicious 
Jurisprudence. While yet in her infancy she has sent to tell 
us that she is freeing herself from that intolerable yoke 

^ On the 18th Nov. 1850, at a Special Meeting of the Law Amendment 
Society, D. D. Field, Esq., one of the Commissioners for framing the New York 
Code, explained to the Society its working in that country. 



which still clings — alas ! unloosened, — round the neck of 
her aged parent. Can we be insensible to such an admoni- 
tion as this ? Can we, who pride ourselves on being an 
enlightened people, refuse to ponder on these things ? The 
whole nation groans under, and hoots at, something wrong in 
our Jurisprudence ; something, not the mushroom growth of 
a day, but the inlaid evil of centuries ; something which, 
despite die efforts of two law-amending reigns, increases and 
gains upon us. We ourselves have long associated to 
remedy it. Majesty herself, from the steps of royalty, 
stoops at length to commend it to the consideration of her 
Parliament. The Government staves off, from time to time, 
the popular indignation by periodical Commissions. Mean- 
while a symptom is pointed out to us, sufficient to account 
for almost all the evils which exist ; a symptom which we 
have never yet seriously considered, much less struggled to 
remove ; a symptom which did not exist in our own land 
when its municipal law was free from the imputations now 
heaped upon it; a symptom which, to use the words of 
Blackstone, ** never manifested itself in any other country at 
any other time." Have we, until we have examined it, the 
right to shelter ourselves under a plea of the impossibility of 
a cure? Are we to shrink from addressing ourselves to the 
malady for its very magnitude ? Dare we brand as chimeri-* 
cal, remedies of which we are but now bestirring ourselves to 
consider the practicability, or to disparage, when it is sought 
to apply it to the necessities of our own times, that which in 
the abstract we are the first to commend ? We are instant 
in our cries against the state of our Law. The Statute Book 
teems with schemes to improve it. Year after year the Press 
is sending forth, from the heart of the empire to the confines 
of the globe, its deep and unsparing denunciations against it. 
We are an enterprising nation ; we are a reforming genera- 
tion; our national activity, intelligence, and honesty cannot 
sit still under local grievances, financial abuses, political 
immorality. No insult of the public understanding can 
generally be long tolerated among us. We are wounded to 
the quick, if aught touch our national vanity. We fire at 
tjie thoughit of Papal intrusion. We exhaust ourselves in 



our applications of science to the general good. We pride 
ourselves on the progress of the human mind. We aim at a 
continual onward intellectual movement. And yet we lie 
calmly and unconcernedly in a state of forensic beathenismy 
and cannot be aroused to a sense of our judicial d^eneracy ! 

Do we know — have we ever suspected, that the root of 
all this popular discontent, and all this national discredit, may 
lie, nay, does lie, in the distinctive Administration of 
Law and Equity? 

Here lies in a nutshell the paradox. Two sets of tribunals 
in the same country, exercising their jurisdictions over the 
same species of property, dividing between them the whole 
administration of the civil rights of the subject, have, for five 
centuries, upheld, and still uphold, contradictory claims ; 
have pursued conflicting modes of establishing truth; and, 
setting out from opposite data of construction, have built up 
a series of antagonistic and logically contradictory conclusions 
for the obedience of a nation I Is Truth divided ? Are 
social Bight and social Wrong words of a conventional and 
ambiguous import, and not rather great unalterable moral 
realities, stereotyped in our minds by the very light and 
order of Nature ? Shall Justice be raiBed for, a prize to him 
who chances to enter its Temple on the one side, a blank to 
him who approaches it by the other ? Should it not rather 
be the tutelar and pervading Genius of the place which is 
hallowed by its name ? 

These are no figures of speech. Words are inadequate to 
depict faithfully the anomalies we bear about us, and will- 
ingly bear with. They startled us perhaps awhile, when, in 
early youth, fresh from the humanising influences of Academi- 
cal life, we were apprenticed to the iron servitude. At first 
we whispered, it may be, our suspicions ; then more boldly 
proclaimed them. Then our scruples were laughed out of 
us, as the humours of a fretful impatience ; and tutors and 
great oracles of the Law pointed to the two severed struc- 
tures which each generation had found and left, and to the 
intellectual Samsons who had lived and died among them, 
and relied on them as evidences of some great necessity, until 
it became a sign of presumption to look at them with any 



but feelings of admiration. And so faded away from many 
those first Ixuthful impressions. And they went forth to the 
sternest and most arduous of professionsi and amassed large 
fortunes, and led the Courts; and» amidst their brilliant 
successes, glorified the system which enriched them by its 
abnses. Yet not so of all. Some^ in the eleventh hour, have 
returned — and some> still better^ from the very noonday of 
their lives, have never ceased — to devote themselves to the 
grave great work which we are once more met to-night to 
prosecute. And what work, indeed, can be more noble? 
who so truly deserving the name of patriot, as he who, pos- 
sessing either the wisdom to design^ or the authority to sug- 
gest, or the leisure to execute, — nay, even the honest .mind 
to will it, — shall direct his energies to obtain the grand 
social blessing of a Reformed National Jurisprudence F 

I know not with what feelings you rose from the perusal 
of that work ^ which has again placed high in the annals of 
authors the name of CampbelL I confess it made me sigh 
for the misspent talents of our forefathers. Giants in intel- 
lectual strength^ how have they narrowed the limitless cha** 
racter of our Common Law, lowered its true dignity, and 
rendered it more hopeless by the precedents which their own 
examjdes fumidied, to rescue the system which they pre- 
sided over from the fetters they wove for it. Was there a 
Law Befonner among them? Hale, indeed, might have 
been one, had he lived in an enlightened age. Holt, that 
incorrupt Judge in a corrupt reign, knew nothing of the 
PhUosoj^y of Law* Mansfield's great mind could not but 
see our anomalous conditio^ ; but in attempting to fasten the 
Equitable principle on his own Court he was clearly wrong. 
What thi»k you of Cokci who did mK)re than all that went 
befi»*e him in swelling the cumbrous system to its present 
diutensions ? Was that mind greats which could view with 
unquenchaUe jealousy the Equitable doctrine of Injunctions^ 
—the best gift which Justice ever gave to man ; — or which 
oould Conscientiously ind^st that to sue out a subpoena in 
Chancery to set right an unjust judgment at Law was the 
ofience of praemunire ? His astute and well-stored under- 

^ Lord Campb«ll^ Lives of the Chief Justices of England. 



standing was an excellent armoury for petty skirmishings 
would that it had rather grasped the views which noble 
wearers of the Judicial ermine in our own days have not 
thought it beneath them to propound I 

But some among you have been bred up in attachment to 
this same Common Law ; have followed it with the zeal, and 
are mastering it with the capacity , of a Coke; and you are 
jealous of the honour of your favourite study. Do I then 
condemn it ? Am I advancing one word to its diaparage- 
ment ? Far from it. The Common Law I love in common 
with yourselves. But what Common Law? I speak of the 
times when it^waa synonymous with Equity in its widest 
sense. There were such times. Look at its principles- It 
said, "Give each his due;" "I rejoice in Equity 1" *' I 
never do that which is inequitable ; " "I aim at perfec- 
tion ;" "I regard the intent of parties;" " Nothing is perfect 
80 long m any thing remains to be done." Theae were 
among its fundamental and favourite axioms. What could 
speak larger Equity ? And yet how has it not belied itself? 
It has not given cestui que use his due. // did what waa 
inequitable. It did nat execute agreements that ought to 
have been executed. It did not prevent injuries ; and became^ 
in the words of Lord Kedesdale^ *^ contrary to the principlea 
of its original establishmentj an instrument of injustice," 

But why this inconsistency ? Whence this repudiation of 
its own noble ethical doctrines ? The Feudal tenures did not 
require itj for they prevailed in other countries, where yet 
the Equitable owner found redress in the ordinary Courts* 
The Anglo-Saxon constitution had not required it; for there 
had existed under it but one Superior Court of Justice ; and 
yet there never was a time when there were not equities 
between man and man to be adjusted, Rome had known, 
indeedj the distinction between the Legal and the Equitable 
right ; but the Romans, unlike ourselves, were wise enough 
to see there was no need of erecting a new Court to take 
cognisance of the Equitable claim; andj accordingly, the 
tiame Judge who had hitherto administered the Law was em- 
powered to apply it to particular cases by the principles of 
Equity. The question is solved in the fact recorded bj Lord 



Campbell, that "the Common Law Judges laid down m 
utterly subversive of justice." They mighty without tra 
gressing principle, — they might, without transgressing p 
cedents, (I speak of the earliest period when the equita 
owner demanded a hearing, and demanded it in vain,) hs 
framed their decisions on the basis of Equity. Nay, to 
frain so to do was abhorrent from their own cardinal ere 
They did not so frame their decisions ; they did so refrs 
Thence grew Chancery ; being, in fact, historically^ nothi 
more than a tribunal which the king, as parens patrifB, and 
the fountain of Justice, was, by the fiction of the consti 
tion, bound to provide, as often as his ordinary Courts i 
peded that administration of Justice which originally ^ 
vested in them exclusively. But observe the needlessnesa 
its institution. Why, if the sovereign could constitutions 
authorise his Chancellor, as a new Judge, to set up a si 
Btantive jurisdiction, could he not, as constitutionally, hi 
authorised his existing Judges to have extended their - 
jarisdiction (if, indeed, any such extension was required), 
as to embrace the class of cases which they discarded? 1 
Chancellor and the Common Law Judges were both rivul 
from the same fountain, and both, if either, could have b( 
equally well made the channel for the circulation of Eqi 
able rights. 

Now, if it was to be the law of the land that the le 
ownership should ultimately prevail ; and that *' Uses," th- 
" impious fraudulent inventions," were to be disowned ; tl 
a man should be confirmed in an unrighteous possessic 
that transactions tainted with fraud should stand ; and tl 
one should bring another into a Court of Law without bei 
responsible for any information he himself might poss 
essential to that other's defence, and which would instan 
disentitle him to his verdict ; one might understand, even 
one could not venerate, the distinctive administration. I 
it was never so. The only effect of the Severance was 
make the road to justice more circuitous, and to oppose 
temporary barrier to its suitors. It did not eventually del 
them from obtaining that indemnity which the Comn 
Law said they should not have, but only rendered the mc 
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of obtaining it more costly, intricate, and uncertain. The 
suitor, though denied a rcrnedj in the Court in which he 
was obliged to commence hia suit, might force that Court, 
by the help of an extriiiBio tribunalj to hear the case cx>n^ 
trary to its own rules, and to retract its previous denial I 

Therefore there was uo jKilitical expediency in the dis- 
tinction ; no imperative demand for it in the necessities of 
the times. 

Granting, however, for argument's sake, that some show of 
reaaou did exist for it, whilst military tenures overspread the 
kingdom, and that the Jurisprudence of the country did 
assort well with the social phases of things, how altered is 
the case now? In 1661 "a statute was passed" (to use the 
expressive words of Blackstone) '* more precious than Magna 
Ckarta itself; since that only pruned the luxuriances that 
had grown out of the existing tenures, and thereby preserved 
them in vigour ; but the statute of Charles extirpated the 
whole, and demolished them root and branch/' Cessante 
rathne cessat ipsa et hx. If the feudal tenures gave the 
severance birth, the cause has ceased for it^ continuance i 
and if that cause has ceased, are the root-and-branch Re- 
formers of the Law to be overawed by arguments plucked 
from the barren stock of antiquity? They, indeed, affec^ 
tionately reverence antiquity ; they embrace its memory m 
dear to them; they enshrine its associations among their 
holiest things ; but they never can be deterred, in the sight 
of gigantic errors, from a work of amelioration, by visionary 
obligations conjured up before them, not to disturb the 
" Past." 

But, further, so utterly regardless is modern legislation of 
the claim of feudality to exemption from statutory interfere 
cncc, that every Session is obliterating the few stray mangled 
relics of it which survived the statute of Charles. One day 
copyholds are to be enfranchised ; another, it tardily discovers 
that married women ought to be treated as responsible moral 
agents; then it dispenses with indispensable Common Law 
formularies ; then infringes on great unshaken rules of evi- 
dence ; now it destroys, and now restores, tlie learning of 
contingent remainders. Our old Municipal Law has, in fact, 
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long been in a sort of passage state ; partly what It was, yet 
for the most part different; crippled, mutilated, and exposed 
to the assaults of every ephemeral statesman; so that, if 
history ever furnished a vindication for the theory of our 
biform jurisprudence, it has long ceased to do so — ceased 
with the circumstances which demolished the tenures which 
occasioned it. If, when our forefathers were rude, the 
Common Law sufficed them, when their descendants are 
civilised, may not CQxssmon Equity be needed for their guide? 
If, when Englishmen were vassals, mortgages were sales, 
why when, they are freemen, may they not be pledges ? If, 
when a people is agricultural, land may be transferred; when 
they are commercial, may not debts be assigned ? If, when 
times were troublous, trusts were an abomination ; when the 
nation is at peace, may they not be a boon ? 

In a philosophical point of view, the distinctive administra- 
tion of Law and Equity is, if possible, still more xmsatis- 
factory. From the days of Mosaic infallibility down to the 
magnificent judgments of Solomon, whereat "all Israel mar- 
velled " — from Solomon to the yet wiser economy of Him 
in whom " Mercy and Truth met together," was there never 
eonceived a system of sound laws, which was just and not 
equitable, or equitable and not just. " The abstract idea of 
Justice and of Equity," said Aristotle, " is one and the self- 
same." Every scheme, therefore, of jurisprudence which 
excludes cognisance of the equitable element, fails of being 
a perfect scheme. The conclusion is inevitable : for, to point 
the paradox, our Superior Courts of Judicature, the sole end 
of whose existence in a land at all is to " execute justice and 
to maintain truth," cannot issue the decrees which justice de- 
mands should be issued; deal in judgments which justice 
forbids, and lack machinery for extricating truth ! Account 
for them as we will — palliate them as we may — these facts 
stare us in the face ; incontrovertible proofs, one would think, 
how little progress, in the. nineteenth century, an enlightened 
nation has made in perfecting the most important of her social 
institutions ! 

The truth is, that the very question, " What is political 
justice ? " refers us of necessity to a moral standard. I do 



not speak of tliat class of rules supplied by the Municipal 
Law for the actions of men, wMch do not bring with thcnij 
jn the nature of things^ any antecedent obligation to obedi- 
ence, but of those in which, independently of all human enact- 
ment, there exists an intrinsic element of right and wrong. 
These kstj in tmth, constitute the field on i^hich men split 
and litigate. These are they which chiefly engage the dis- 
cernment, and rack the vigorous intellect, of those who mi- 
nister in high places. These are they which give controversies 
their edge, and lawanlts their poison. The determination of 
right and wrong — the limitation of that which is lawful and 
that which is unlawful — and the discernment of truth from 
error, ought to be the common oflSce and province of every 
Court in our land* But the artificial nature of our distinc- 
tive administration is ever kept out of sight, until even the 
advanced practitioner begins to fancy that the Law of 
Nature has created it. And no wonder. The text-booka 
which beset the student, and which profess to pilot him in his 
arduous career, lend perpetual countenance to this fallacy* 
They swarm with details which embarrass the understanding 
— for they are infinite : they do not present us with first 
principles, which are always few and simple. It is melan- 
choly to reflect upon the prodigious amount of learning which 
has he en thus wasted by men of the politest minds, who have 
taken their stand upon the severance between Law and 
Equity, as a sort of mathematical first prJuciplCj, which it 
would be folly to challenge- Why, when we think of the 
profound lore of a Comyn, the sterling strength of a Sugden, 
the erudition of a Hargrave, a Maddook and a Story, and the 
classical genius of a Fearne, who could invest with a literary 
voluptuousness the ugliest refinements of contingent re* 
mainders — who will not lament that they should have lent 
their talents to tasks so thankless, and toiled in a cause so 
profitless ? 

And so of our Law Keporters. If I see them handing 
down to posterity, as the intelligent recorders of our own 
transitory age, some invaluable principle of jurisprudence, I 
admire and respect their labours. But when I view them as 
the eelf-doomed annotatoi^ of some microBcopical technicality 
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or puny point of differential practice, or some fatal flaw in a 
deserving suitor's cause, and think that the volumes they 
periodically send forth are so many bulwarks of that system 
which we are assembled to amend, then I am compelled to 
regard their calling as one of the foremost obstructions to the 
progress of a healthful jurisprudence. 

But not only is the distinctive administration of Law and 
Equity arbitrary and unphilosophical in its creation, unsup- 
ported by antiquity and universal history, and unreasonable 
in its continuance beyond the period when the reasons ceased 
which explained, though they did not justify it — it is pr<H 
ductive of the greatest social evils. 

Of that vast array of cases, the essential feature of which 
is Trust, and which has now so multiplied that it affects by 
far the largest portion of the property of the country — of all 
that numerous class in which nothing short of specific per^ 
formance of agreements is justice — of that still more motley 
group, comprising every variety of interest in the literary and 
scientific, the commercial and manufacturing, and even the 
agricultural world, in which prevention is justice ; — of that 
again of which the pervading idea is a conscientious obliga- 
tion — or those where the evidence of a party to the suit is 
required, the Common Law Courts, as is well known, take 
no sort of cognisance whatever. Are these, then, tribunals 
fit to arbitrate on the Real Property of a country ? Is this 
meting out justice to a people? It is no reply to say, 
" There is Equity open to you ; your wants may be there 
fiupplied. Flee thither, and no eventual injustice ensues." I 
answer, that what Englishmen have a right to require is not 
an indirect, but a direct, dispensation of justice; not an un- 
willingly extorted^ but a spontaneously accorded^ measure of 
right ; not a twofold, but (if there must be any) a single- 
handed and decisive litigation. I answer, that the birth- 
rights of the people should be administered in as liberal, as 
uniform, as costless, as intelligible, and as speedy a manner 
as possible ; and that no narrow rules, no diversities of prac- 
tice, no hair-breadth subtleties, no nice balancing, of jurisdic- 
tion should interpose between them and the simple avenging 
of their wrongs. 

I 3 



But look at it another daj, and you will find this yaiiaole 
oliaaieleon-like creaturB, Common Law, encroaching on the 
province of EquLty^ imitatiDg her maxims, and arrogating to 
itself what it tenns a concurrent juriadiction with her. So 
that J what between thia alternate deafness to the most pal- 
pable ncccssitieg, and thb capriciona entertainment of even 
doubtful claims^ it has not the slender merit of being con- 
sistent in its eccentricities. To classify the evils of Sever- 
ance, it may be, with truth, affirmed tliat they come under 
one or other of the following heads. Either two lawsuits are 
rendered necessary instead of one, or else a suitor is compelled 
to accept a dry inadequate ie^al redress iuistead of that more 
extended one which Equity would give him, and to which he 
is, of right, entitled ; or else he may easily lodge his com- 
plaint in the wrong Courtj owing to that confuBion of boun- 
dariea which we must always expect to find where roan hn^ 
partcdj by an inappreciable barrier^ what Nature and Xieason 
have willed to be inseparable. 

Again, is it no slur to our system^ that each branch of the 
sainc profession should be labouring at a study of which the 
other confessedly knows little ; that a Common Law prac- 
titioner should be ignorant of the rudiments of Equity, and 
an Equity draughtsman be lost in the mazes of special plead- 
ing? And if we look further onward to the occasions when 
the great prizes of the profession have to be allot ted^ when 
the law officers of the Crown are to be appointedj or the 
question Is, who is fit occupant of the "marble chair," how 
still more apparent is the evil ? Do we not see enough to 
condemn our divorced judicature — our Law divided againjst 
our Equity, and our Equity against our Law, in the single 
ilict, that the greatest possible difficulty is, and always may 
be, found, so long as that divorce remains, in choosing a com- 
petent Chancellor? The Common Law is ransacked — and 
how often ransacked in vain — for a man who knows some- 
thing of Equity. The Attorney- Greneral perhaps never held 
a brief in Chancery, The Solicitor cannot be promoted 
above the head of his superior. No political partisan is to he 
found among the ranks of Chancery* The Chief Justices 
never practised at that Bar. But take a larger and nobler 
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are still standing but on their threshold, — is it presumption 
to say that it may be reserved to our own generation, or even 
to our posterity, to lay the corner-stone of the true theory of 
a National Jurisprudence ? After all, what is the extent to 
which the argument from Authority can legitimately be 
pressed ? Taken at its utmost, it can only bring with it the 
obligation to suspect, scrutinise, suspend, private judgment ; 
but it never can justly usurp the province of that reason 
which, feeble and imperfect though it be, is implanted in us, 
as a guide and judge in the last resort, to steer us among the 
problems of political philosophy. 

In the next place, our present system will be defended on 
the ground of the division of labour which it presents. There 
would undoubtedly be much force in this objection, if the two 
jurisdictions were wholly ancillary to one another ; and each 
contributed its share to the one great common end — the pro- 
motion of Justice. But the tests^of a right division of labour 
seem to be the following : — The product must be thereby pro- 
duced more quickly, more cheaply, more surely, and be better 
of its sort. It is so with the trades. But such is not the result 
in the principal case. Unless a two-fold litigation is speedier 
than a single-handed one ; unless the proverbial delays, uncer- 
tunty, and impoverishing effects of a lawsuit mean nothing ; 
we have not much reason for self'-congratulation on this score, 
at the gulf which yawns between Law and Equity. As Mr. 
Hayes well observes, " the complication inseparable from the 
advanced state of society has been aggravated by the double 
aspect of our jurisprudence." ^ 

Thirdly, We shall be met with the party cry of ^* damage 
to the Profession." To this allegation, if true, a sufEcient 
answer seems to be contained in the words of the great oracle 
of the Common Law, "fear vult citius privatum damnum, 
quam publicum malum,^* If a few have prospered at the 
expense of the many ; if they have thrived on the misery 
of a multitude, the sacrifice of their interests can hardly 
be deemed a balance to a catholic blessing. But I am at 
a loss to perceive how any would be really greater gainers 

* Hayeses Conveyancing, p. 122. 



by the eliange than the Profession itself. Not to dwell on the 
unworthy contests with trivialitiesj the needless logomachy^ 
the pamful uncertaintiea and coDflicts of judgment, whicli 
they would be spared — if there he one clasa of the com- 
munity more than another whose honourable delight it shoidd 
be to easily disentauglc truth, speedily redress injurieBj see 
Eiglit infallibly prevail, and Wrong infallibly crushedj to 
render justice accessible to the poorest suitors^ and make the 
mighty fabric of our Municipal Law stand well with the 
aftectiooa of and homage of our people — as it does not now — 
surely it is that one which has deliberately chosen for its own 
this the noblest subject of human enterprise. 

FQurthlif* One more objection I have heard, and that from 
so eminent a member of this Society, that it deserves to be 
treated with respect. It is asked, how the Common Law 
Judges are to become suddenly imbned with Equity, and 
competent to adjudicate on a jariadiction taking cognisance of 
equitable matter? 

But this objection does not come well fram tlie lips of any 
one who is not equally prepared to object, for the same 
reason, to our present systemj according to ivhich Common 
Law Judges are suddenly summoned from among their 
brethren to figure on the Equity bench, or who agrees with 
Loi-d Truroj that *^ not only would be [the Common Law 
Judge] easily become acquainted with the rules of practice, 
but he is already familiar with the great principles of Equity^ 
which are frequentlt/ under discussion in the Common iaw 
Courts " (p^) Granting, however, that some training would be 
i-equisite to wean an inflexible EjEchequer Baron from his 
idolatry for special pleadings the difficulty would be short- 
lived. The rising generation of lawyers would be concerned 
only with text-books adapted to the combined system, and 
every day would be gradually maturing the transition. 

In an address like the present, where my object is chiefly 
to insist on the anomalies of the severance between Law and 
Equity, and to show how, without violence to constitutional 
predilections, without running counter to the current of anti- 
quity, without contradiction to the nature of things, but with 

' Vide the Lord ChanceUor's Specqh in the House of Lords, March, 185 J. 
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everlasting benefft to society, fusion is the only remedy for 
these anomalies, it will not be expected that I should discuss 
at any length the practical mode in which that fusion would 
be best worked out. It would, in fact, be premature to do 
so, until you have assented, as I hope and believe you will 
this evening, to the need of it at all ^ ; it would, perhaps, be 
irregular to do so while that part of the subject is still under 
the consideration of your Committee. But I may be per- 
mitted to observe, that Unity of Principles can only be ad- 
yantageously carried out in conjunction with Uniformity of 
Procedure. That such an Uniformity is practicable, can 
admit of no manner of doubt. As to what, indeed, shall be 
its precise character, many differences of sentiment will arise^ 
differences to be accommodated only by patient and laboHous 
deliberation, and much mutual interchange and concession of 
opinion. Thus much, however, seems appar^it, that if either 
of the existing procedures are to be preserved, the Common 
Law tnethod, as a whole, is preferable ; for it is not the least 
remarkable feature in the whole of this extraordinary case, 
that Equity has adopted the worst discipline to develope the 
best doctrines; and the Common Law has joined a more 
sensible practice to the most illiberal precepts. It is thid 
misjoinder, so to speak, which has prevented Equity from 
becoming the really beneficial mistress, and saved the Common: 
Law from being the intolerable nuisance which they Would 
otherwise respectively have been. 

And yet, is it not possible that a better model may be 
adopted than any which is exhibited by either Equity or 
Common Law ? Is it not possible that the procedure of oui* 
civil suits may with advantage be placed on the footing of 
the practice which now obtains in Criminal Courts ? Surely 
these last, as they are conversant with the gravest classes of 
cases, so have they lighted, it is reasonable, d priori^ to infer> 

> The First Report of the Special Committee, appointed at IVIr. Bethell's 
suggestion for considering the Policy of the Distinction between Law and 
Equity, had been lately made, and stood for consideration by the Society this 
evening. This Report is printed in 14 L. R. 152. There had been A previous 
notice given by Mr. Trower (Nov. 19.), in the following terms: — "That the 
distinction of principle and procedure between Jjaw and Equity in this country 
is an artificial and senseless one, and productive of great social evils, and should 
therefore be abolished." — £d. 
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on the wisest scheme of procedure. And so, in facty we 
find it to be. That procedure carries with it, as a whole, 
the approval of the entire community. There is, perhaps, 
no department of law which is more nearly free from serious 
and fundamental objection. But there is no magic in words- 
Whether the case be called a civil or a criminal one, it ia 
equally a suit, demanding a logical extrication of the law and 
facts involved in it, and the application of judicial adjudica- 
tion. In the one cage, our Constitution is pleased to con- 
eider the wrouga m between the Cmwn and the subject; 
in the other as between subject and subject; but this, like 
the distinction between Law and Equity, is evidently an 
arbitmry definition. If civil suits require pleadings, so do 
criminal cases ; if criminal cases dispense with them, so may 
civil suits. The depositions in the one are both the pleadings 
and the evidence too. They perform the office of pleadings 
in raising and recording the issues to be tried, at the eame 
time that they present the Judge with the proofs. If they 
answer this double purpose in the one case, why should tbey 
not also in the other ? If a single nnprofeesional Judge, or 
Bench of Judges, may arbitrate, in his own library, or at 
Petty Sessions, without the logomachy of pleadings, properly 
80 called, and with eatisfaction to the public, upon so precious 
a matter as the liberty of the subject, wliy may not a profes- 
sional Judge be equally enabled, without them, to i-ectify a 
marriage settlement, cancel a fraudulent bond, dissect a case 
of '' account," or restrain the infringement of a patent ? 

In fact, the necessity of written pleadings, at all, as the 
integral part of a suit, was abandoned by the very principle 
of the County Courts' Act, That was, indeed, a great way 
to go, but we have gone iL And whilst that principle stands 
admitted on the Statute Book^ and le in daily action, with 
universal approbation, in a nmltitude of cases, we cannot 
decry, as absurd, the possibility of its universal application* 
For it would be a great mistake to suppose, that the number 
of Issuesj either of law or fact, in any given cawe, depends on 
the magnitude of the property involved. We cannot arith- 
metically limit them, A small suit may often be found to 
contain the most, and the largest the f^w^at. We doubt the 



Tmw and Equity. 125 

necessity of written pleadings tn any^ the instant we find they 
are capable of being dispensed with with advantage in some. 

The paradox of requiring them in friendly suits has at 
length become recognised. ** Pleadings," says Blackstone, 
*^ are the mutual altercations between the parties to a suit." 
Yet such have been the incredible shortcomings of our juridi- 
cal system, that men's minds are only now tardily awakening 
to the absurdity of exacting from those between whom no 
animosity has ever existed, all the ^^ pomp and circumstance " 
of hostile proceedings I Let us hope and strive, that, having 
so long cherished error, and at length acknowledged it, in 
the one case, we may not be insensible to our liability to it 
in the other. 

Finally, if any thing I have said comes home to the convic- 
tion of any present, let me entreat them to entertain it, until 
we haye obtained something Practical and Parliamentary 
from our deliberations. 

Ajb, on the one hand, we must expect all manner of ob« 
struction in conducting it to a prosperous conclusion, and 
shall have much need of caution, patience, and discretion, so 
cannot so great a revolution be effected without the equally 
necessary habits of courage, energy, and resolution. 

Think what it is to persuade a whole nation ! Think what 
it is to extract from them the confession that their dearest 
institutions have been based, and carried on, for centuries in 
error! Think what it is to eradicate, from even a single 
breast, deep-seated, life-long, prejudices I First, then, %oe 
must popularise our subject ; for, greatly as it concerns all 
classes of our people, though none is so lowly as by reason 
of his meanness, none so exalted as by thej greatness of his 
station, to be indifferent to it, it is one still so little under- 
stood with any amount of clearness, that, whilst men blazon 
its abuses, as in a proverb, they shrink from mastering it for 
its very magnitude, and found, on the tenacity of the evil, an 
argument for its inviolability I Next, we must respectfully 
agitate for it. Ayitate, by imploring Parliament, by entreat- 
ing our influential members to raise their strong arm of rank 
and power, and uplift their tongues of eloquence, in its 
behalf. Agitate^ by obtaining, tlu'ough the length and 
breadth of the land, the cordial co-operation of our intelligent 



fellow-subjects. Nor slioulJ otir fears be great, nor our 
topes contemptible, when we reflect that we are guided by 
one, whoj having himself administered the Supreme Judicial 
Office of State, now in the comparative repose of a lesa 
public sphere, has chosen Law Beform aa his peculiar and 
favourite work ; and, shielding tia with the protection of his 
name, has obtained respect for our proceedings, and set us 
right with the public as a bandj — not of crude and desultory 
amateursj but of practical and determined reformers. Under 
his chieftainship may we not hope to see the day — na}-, 
already do not the most thoughtful amongst us descry its 
dawn in the horizon, — when, disentangled from the fetters 
which have so long bound it^ and disc ncum leered from the 
grave-clothes which have wrapped It around, the Spirit of 
Equity, — which is the perfection of justice, — shall walk 
forth among us in the land, and Law and Equity kiss one 
another in the embrace of a hallowed union I 

Like that fair decoration of medi^Dval architecture which 
grewi uniform aiid alone ^ out of the intersecting materials of 
the ruder elder arch* Or^ like those beautiful results in 
Chymistry, wherein, by mutual affinitiesj whole natures take 
up and pervade one another, — differences are given off, and 
new compounds are obtained, astonishing with delight the 
philosopher in his retreat, and enriching Commerce herself 
with the trade and wealth of nations I 



ART. IX.— PROGRESS OF LAW REFORM IN SWEDEN- 

[We have been favoured with the following letter to Mr- 
D, D. Field from Professor Bergfalk^ Professor of Law in 
the University of Upsala.] 

David Dudley Fields Bsq,^ New Yorh 

StockhoTra, S2nd September 1S51. 

*^Dear Sib, 
" Yon demand of me an outline of the progress of Law 
Eef^rm in Sweden \ nnd you demand it as complete as a due 



dmsideration of your time will allow. Such a demand from 
one of the distinguished CommiBsioners on Practiee and 
Pleading in the State of New York> is too flattering not to 
be complied with ; and truly happy would I feel if the sketch 
I am now about to give would answer your wish, 

" Considering I am writing to a gentleman of the North 
American Bar, I thiuk it will be well at the very outset to 
etate^ that in Sweden* we do not know anything like the 
[English difference between Common Law and Equity. There 
was certainly in the ancient Swedish law a rule analogous to 
that in which the English Equity originated, namely, that 
the King had power to search for the truth in every action, 
and to set aside every verdict and every oath of a defendant 
with his compurgators or other evidence, when cause was 
shown, as also every harsh or imperfect judgment, although 
not appealed from. But as we have never had in Sweden a 
narrow system of actions at law, like the English, the rule 
just mentioned did not, and could not, in Sweden, pave the 
way to any thing like the English difference between the 
two jurisdictions. Indeed, there have never been in Sweden 
private rights, of which notice has not been taken in the 
Courts at Law, but which have been left to be exclusively 
dealt with by the King or some keeper of his conscience. 
Nor was a distinct system ever thought of in Sweden of 
relief to be administered only by the King or some con* 
science keeper, nor any distinct system of procedure for suits 
submitted to him ; although I am not prepared to deny that 
the use of torture, unknown to the ancient Swedish law as to 
the present, but not unheard of in the sixteenth, seventeenth, 
and part of the eighteenth century, may be traced to the 
King's power to search for the truth in every action ; because 
it is at least probable that the torture was first made use of in 
prosecutions for treason, in obedience to royal command, and 
not until later in other prosecutions. At present no such 
searching and annulling power is held by the King, if you 
will not consider as such his power to pardon criminals. 
With exception of that, all the judicial power of the King is 
now vested in a Highest Court, It has certainly powers, 
where cause is shown, to set aside a judgna^nt, although 
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dolidated one and a mere league, instead of such a one. One 
nation^ with a common national feeling, and a consolidated 
government, the Goths and the Swedes proper did not be- 
come before the struggles of the fourteenth and the fifteenth 
centuries. Until then the ancient kingdoms, called pro- 
vinces after the union under a common king, retained not 
only sectional feelings, but a part of the sovereignty, in some 
respects equal to that of the several States of the North 
American Union, in other respects greater. The power of 
granting taxes, even for the wants of the whole country, and 
of making laws was, until then, vested in the provinces; and 
the first of those powers was still longer warranted to them 
bylaw. 

** One chief cause of the legislative power being retained 
by the provinces as long as it actually was, is certainly to be 
found in the intimate union of that power with the judicial, 
that last power being considered as eminently provincial. 

" In the early part of the period of provincial independ- 
ence it can even be said that there was no other legislation, 
than the finding of judgments, and they were, since the ex- 
termination of the petty kings, at first the work of the 
assembled people. 

" That rude state of things could not, however, last long. 
The litigation becoming more frequent, and its objects more 
complex, the finding of judgments could not be every man's 
business ; and so men, who had paid more constant attention 
to those things, did, little by little, become more important 
in judicial meetings, until at last in every province one man 
was elected, whose duty at first probably was, whenever the 
people were at a loss how to decide, to inform them what 
was right, but who soon became obliged, 1st, without wait- 
ing for a special summons by the people, to find judgment 
in all actions brought before the judicial meetings where he 
was present ; and, 2nd, once in each year to recite before the 
assembled people the established principles of law, and thus 
became at once the province judge, and the provincial legis- 
lator^, the people reserving to itself the final ratifications 

' The Swedish denomination was " man of laws ;*' the Latin was Ugifer. 
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only of those principles by acquieeciug in them. The legis- 
lation was then separated from the finding of judgments; 
but the judicial power reoiained united with the legislative, 
and a judicial power, in hands which did not hold the legisr- 
lative, was not established even when county judges, who, 
at the end of the fourteenth century, were to be found in 
most of our provinces, were in the thirteenth, or perhaps 
still earlier, elected in those situated in the middle part of 
the country ; because those judges were then and long time 
afterwards in fact nothing but substitutes of the proYinoe 
judge, 

" The principles of law annually recited by the provincso 
judges are the most ancient law of which we know anything 
in Sweden, They were of course a true Common Law. 
The form of the recital was poetic, the only natural one for 
that state of civilisation, and the fittest for inculcating the 
principles in the popular memory, but at the same time fit 
only for brief and expressive rules. When abstract reason- 
ing and prolix commentaries began to encroach upon the 
poetry^ and still more, when they overwhelmed it, other 
means of preserving the legal traditions became necessary, 
Those means, reduced to writing, were first made use of by 
the clergy, who alone knew how to write, Avhen the want 
of those meana for the conservation of our law was at finst 
felt. Their first attempts in that way were, liowcver, not 
very valuable, because they did not embrace the whole Com- 
mon Law, but the parts only in which the clergy took a 
pecidiar interest; the first, of course, being that whereby 
Christianity w^as established as the religion of the land, and 
the privileges of the clergy were defined and confirmed^, and 
the second, the poUticaP; but when those paiis were writ- 

^ In Dernnark the biahops took oare tbat this part of tlie PrOTiiteml Cammon 
Law wai not only reduced lo writing, but also pa^iif^d hy the pf:ople^and approved 
by the k'mgt as early as the twelfth century, altJiougli the o|her part* were not 
reduced to writing before the tbirteetith. 

* That part is in some order confined to some penal enactments for protection 
of certain persons, pbcee, or ocoasiou^ and so forth i whieh certainly partakt? 
very little of a political tiature, but must be referred to that clasi, being the 
nucleuSj around whieh grew forth, in other codea, partly the la* of tajsation^ 
partly ti pretty cotuplete political constitution. The last was the ca^se in the 
provineea, which were nearest to the seat of tlie national goTemment, and the 



ten, the clergy had become interested in accomplishing what 
they had. commenced; and so the work went on; and about 
that time laymen al<30 were able to perform for themselves 
what the clergy alone had before known how to do. Some 
parts of the Civil and General Law were probably written 
ahready in the twelfth century ; and early in the thirteenth 
there was at least one complete provincial code, ecclesiastical, 
political, civil, and general^ written, probably, by the pro- 
vince judge himself, 

" That reducmg to writing did of course not give us a 
Statute Law instead of the ancient Common Law. The 
most of the provincial codes belong to the category of Com- 
mon Law as much as the oral recitals of the province judges 
had done. They are, in fact, mere collections of principles, 
as recited by the province judges, compiled either without 
any authority at all, or under the direction of the province 
judge, and were, when made or approved by him, certainly 
also used for the annual recitals, but want any other sanction 
by a sovereign-people or King, than the acquiescence of the 
people. 

" Two, however, of those provincial codes are true Statute 
Laws, passed by meetings of the people in the province, and 
approved by the King, whose sanction is given by letters 
aflSxed to the codes. The one of those codes was approved 
in the year 1296, and the other in 1327. And the idea, 
with which we meet here for the first time, that something 
more than the statement of the province judge and the 
acquiescence of the people, was needed for making a law 
which was duly recited and acquiesced in, had hardly been 
announced before it took hold on the public opinion, so that 
the old legislation soon ceased altogether, and no Code after 
the year 1347 came in use, without being approved by the 
King after approbation by the self-made representatives of 

codes of which were sanctioned by the king. In our Code a sort of political 
constitution is io be found, without any law of taxation. 

* In Sweden the enactments on civil and criminal procedure are embodied in 
the civil and penal code, although, of course, as a distinct part ; and so, when I 
speak below of that code, without qualification, I wish it to be distinctly under- 
stood, that I am speaking of it, as embracing also the enactments on pro- 
cedure. 
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the people, the aristocracy, although there are certainly some 
Codes of later date wanting royal letters of sanction. 

" Such a change could not be brought about, such an idea 
would not have been received in any province, still less have 
got general currency^ without being favoured by a coinci- 
dence of circumstances ; and there were in fact such circum- 
stances. 

" The first was the example of the cities and of Norway ; 
in both of which the King was the source of the law. 

*^ As to the Swedish cities, it is true that our most ancient, 
particular city codes, want formal letters of royal sanction, 
even as the common city code, of the fourteenth century, did 
a long while; but it ia not the lesa certain that they were 
given by the Kingi and the reason why such letters are 
wanting is aim ply this, that it did not occur to any one that 
a city code could have any other source than the pleasure of 
the city's patron who, in Sweden, at least in the end of the 
thirteenth century and in the fourteenth, was no other than 
the King. 

** City laws were scarcely thought of in Sweden until the 
commercial intercourse with the middle parts of Europe had 
crowded our cities by foreigners, particularly Germnns, who, 
ignorant of Swedish law, and unwilling to learn it, wished, 
and ultimately prevailed upon the native inhabitants also to 
wish, a German independence of the province and its Com- 
mon Law, and bought that independence by a thorough 
dependence on some patron, who then imposed the law. 

** That view of the position of the Swedish cities is amply 
confirmed by the most ancient of our city codes. It does 
explicitly tell that it was given to the city of Wishy^ m the 
island of Gottiand^ first by a German emperor in the twelfth 
century, when the island's dependence on Sweden was very 
precariousj and afterwards confirmed by one Swedish King, 
already before the sanction of the Provincial Code in 1296, 
and again by other Swedish kings about and after the time 
of that sanction ; and the tenor of the second of our par- 
ticular city codes ia also that of deference to the King, 
showing plainly its source, 

'* The example of tlie Swedish cities was certainly the 



nearest ; but that of Norway, where the King had for cen- 
turies been considered as the true source of law, except 
perhaps the ecclesiastical part of it, was also contagious, the 
Swedish prince, who was chosen king of Sweden in the year 
1319, and held the government until 1363, being also during 
the whole of that time King of Norway by birthright, and 
Norway being besides near to Sweden, and part of the same 
peninsula. 

^^ The second of the circumstances alluded to, was the 
weariness of the people, and the ascendancy of the aristocracy 
and of the royal power, caused by a protracted civil strife 
and the general wish for an end thereof, and for a strong, 
consolidated government. That circumstance was certainly 
the most efficient in giving currency to the idea, that even 
in the provinces the King was lawmaker, and it went besides 
far in sustaining the King when he made use of his pretended 
legislative power for a new purpose. 

'^ That purpose was the introduction of a Common Code 
for all the provinces of Sweden, and of another for all the 
Swedish cities: the first impulse to which was certainly 
given by the example of Norway, where a Common Country 
Code had been introduced instead of the four Provincial 
Codes as early as 1274, and one Common City Code instead 
of the particular codes in 1276. (In Denmark the Province 
Codes were not superseded by one Common Code before 1683, 
twenty-three years after the power of the aristocracy was 
broken.) It would of course strike the King of Sweden and 
Norway, who reigned 1319 — 1363, that such a substitution 
of Common Codes, instead of particular ones, in Sweden 
ought to go far towards tightening the union of the several 
provinces; and the people, tired by the long civil strife, 
Beems to have been, or soon become, of his mind. 

^^ Commissioners were appointed accordingly for reporting 
a Common Country Code ; and when reported it was also, as 
we know from a letter bearing the date of 1352, promul- 
gated by the King, although the clergy did protest against 
some part of it ; and, as we know from other sources, it came 
also in use, first among the Swedes proper in the middle and 
northern Sweden, and about forty year^ Ut^r ^^ni.ong the 
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Goths. The only effect of the clerical protest, which was 
submitted in the year 1347, was^ that the ecclcaiaatical part 
was left out of the Code, as it had been in Norway ieventy 
years before, and that ecclesiastical matters were decided 
according to the older codes. And a short time afterwards 
the Common City Code was also compiled from the then exist- 
ing particular codes with amendmenta, and went immediately 
into use, since it had been promulgated by the King, as his 
successor expressly tells in a letter given in the year 1365.' 

" By the promulgation and reception of those Common 
Codes, and by the prevalence of the Ecclesiastical Code of 
12&6 in ecclesiastical matters, there was an end made at onco 
of the provincial legislation and of Common Law in Sweden , 
and from that time downwarda to the present no such law 
has been able to grow in Swedish soil, except for some time 
in the seventeenth century, when the necessity was too strong 
to be overcome by opinion. That necessity was brought on 
ua in thia way : Sweden was far from being, as it was ex- 
pected, pacified by the legialative labours now mentioned. 
From the midst of the fourteenth century until the third 
decennium of the gixteenth, the civil atrife raged with un- 
abated violence, fomented by foreign powera. As long aa 
that strife continued, the authority of the law was too often 
obliged to yield before that of the sword ; and at the end of 
that gloomy period a great deal, not only of the enactments^ 
but of the language also, of the Codes was forgottea, 

" An instantaneous thorough remodelling of them was not 
then to he thought of. The ecelesiaatical part could not be 
remodelled before the Keformation was firmly eijtablished. 
An attempt to remodel the political part would have given 
occasion for calling in question the arbitrary power which 
the King and the aristocracy did, both of them, exercise, 
which neither would relinquish, but neither could hope to 
have sanctioned by a new constitution. And as to the Civil 
and Penal Code, men fit for a remodelling of it were not to 

^ A formal Ictt&r of sanction was not afilied to either of those common 
codes, Ttie Country Code wm, after same chsuigcs made in it, set off with souh 
a kttcr in the year 144?. The City Code was not in the ^me way provided for 
until iei8. 
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be found in a time of such decay ; and the work, even had it 
been feasible^ would have been of little value, as long as the 
people continued to pay more obedience to the strong and 
the wealthy than to the law, and as long as there were so 
few judges able to perform their duties as they ought to be 
performed. The most efficient remedies, which would for 
the moment be made use of against the evil, were, a better 
religious and moral education of the people, a strong govern- 
ment, and courts able to command the esteem of the people, 
and successfully to settle the true sense of the codes. 

^* The improvement of the education came as a consequence 
of the Reformation. The progress was slow, but steady, in 
the sixteenth century, faster in the seventeenth. The strength 
of the government was considerably increased by the energy 
and popularity of Gustavus Wasa (1523 — 1560), Charles IX. 
(1592—1611), and Gustavus Adolphus (1611—1632). The 
Courts were, on the contrary, a long time left as they were. 
That reform was the last of all, which was to pave the way 
for a thorough Law Reform. And, notwithstanding it was 
thus postponed, the first serious efforts to accomplish it did, 
although nowise precipitated, meet with little success, owing, 
in some part at least, to the aristocracy, who had themselves 
been the principal agents in destroying the dignity and the 
efficiency of the Courts, through the greediness wherewith 
they had seized upon the judge's salaries. 

" The Province and County Judges in Sweden were of 
dd municipal officers, as can easily be understood from what 
is already told. At first elected by the people, they ought, 
according to the common country code, be appointed by the 
King, he being bound to appoint one of three candidates 
nominated by electors, who were themselves elected by the 
people of the province or the country. But the province 
Judges were perhaps never, and the County Judges soon 
ceased to be, appointed in that way. 

" The aristocracy, whose power was then fast growing, 
had an obvious interest in strengthening its ranks by the pro- 
vince judges, whose office gave them a vast influence on the 
people ; and so it became a rule, that those judges, of whom 
several had already been admitted as members in the senate, 
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ought, in virtue of the office, to be members of that body- 
That rule led directly to another; namely, that of their 
appointment by the King, without any previous nomination, 
because their membersliip of the senate being considered as 
the most important office, and the judicial duties as some- 
thing secondary, they ought, of course, to be appointed aa 
other senators, 

'' The province judgeships had always been conferred on 
men of high standing only, and often, before the period of 
which I now speak, on members of the aiistocracy, but these 
did then nevertheless consider themselveg as the servants of 
the people. Now these offices were conferred on membera 
of the aristocracy only, and as part of their birthright The 
consequence was that the province judges did cease to con- 
sider themselves as men of the people, and coneidered theni- 
selves only as members of the aristocracy, 

" That consequence was certainly bad enough in itself, 
but became more so through the possession of the county 
judgeships', which the aristocracy about the same time 
acquiredp 

" The aristocracy, wlio relished the ample salaries of the 
province judgeships, took also a fancy for the county judges 
salaries also, and obtained them by prevailing upon the King 
to appoint county judges also without any previous nomina^ 
tion. That proved the ruin of all legal knowledge. The 
intrusion of the aristocracy in the province judgeships alono 
would not have caused such an effect. The high-bom aristo- 
crats were of old accustomed to covet those offices as a sure 
road to distinction and power, and to consider the personal 
attention to their duties as nowise derogatory to aristocratic 
dignity. They would not have ceaaed to consider it as such, 
but would on the contrary have attended to those duties, and 
been ambitions to perform them well, or to depute able men 
thereto, when their own senatorial duties made such a sub- 
stitution necessary, — if they had not got the possession of 
the county judgeships. That possession did, howeyer, change 
theii^ sense of a judge's duties altogether. It had, of course, 
never been the intention of the aristocracy to attend in per- 
son to the duties of a county judge. Of those offices they 



would only receive the salaries, and leave the duties to be 
attended to by some deputy whom they hoped to find with- 
out much trouble. And since that custom was firmly esta- 
blished, and the power of the aristocracy also safe enough 
without the support of the influence that would be obtained 
by the personal attention to the duties of the province judges, 
those duties also were left to be attended to by deputies ; 
and in the choice of thosQ deputies less care was taken, 
imtil, at last, dignity and legal knowledge became as scarce 
in the Province Courts as it had before been in the County 
Courts. 

'' That was the state of things about the year 1520 ; and 
it will be amply sufficient to account for the difficulties with 
which the first attempts of the reformers of the courts of 
justice had to contend, as far as the aristocracy was con- 
cerned. 

** Two attempts at such a reform were made in the years 
1540 and 1560, but neither of them was popular. They 
were soon abandoned. Charles IX. (1592 — 1611), in whose 
ardent mind and rich genius originated, besides the great 
designs which he executed himself, also nearly all those ex- 
ecuted by his son, Gustavus Adolphus, and Axel Oxen- 
Btjeran, was the first who seriously went to that work. He 
set about it with his customary energy of purpose; and 
although he did not attain his aim, to him belongs, never- 
theless, the honour of having shown how the thing was to be 
done. 

^' The first object of his exertions was the abolition of the 
original jurisdictions, which the higher courts exercised, con- 
currently with that of the inferior, and the organisation of 
the Court which was to exercise the King's judicial power, 
but did not exist anywhere else than in the Code ; and the 
object was worthy of the precedence given to it. 

** The people, when they found the County and Province 
Courts, in consequence of the aristocratic usurpation, quite 
incompetent to their duties whenever there arose an intricate 
question, or one in which some powerful man was interested 
to defend the wrong side, and when there was no higher 
Court where redress could be obtained, resorted to the King 
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immediately whenever tbe questloa was of some importance, 
and they could afford to come all the way to hia place of 
residence- The Inferior Courts^ already contemptible enough, 
became thereby,, little by little^ more insignificant Btill, and 
the King was overwhelmed by bnsineaa which could be de- 
spatched by a court of justice only* Already^ in the year 
1491, it had therefore been enacted, that no action ehould be 
brought before the King ^vliich had not previously been 
decided npon by one Court, if in a city, or by the County and 
Province Courts^ if in a county, nor without an appeal taken 
from the judgment of the City Court or the Province Court. 
It was hi vain. The people went on resorting to the King 
immediately. Then Charles IX., in the years 1593, 1598, 
and 1602, prevailed upon the Senate and tbe Legislature to 
make another attempt. It was enacted, that every action in 
a county ought to be brought before the County Court, from 
whose judgment an appeal was allowed to the Province 
Court; and that an appellate jurisdiction only, on appeala 
t^ken from judgments of the Province or City Courts, ought 
to be exercised by the Court entrusted with the King's 
judicial power. But Charles, at the same time, fully appre- 
ciated the neeeesity of another organisation of that Court- 

^^ The King*s judicial power was by the common code of 
Magnus Ericksson (that of the fourteenth century) entrusted 
to a Court of Assize, to be held in every county ^ when it was 
the pleasure of the King or of the man by him appointed. 
That institution proved of no avail; and although it was 
nominally retained by the amended code of 1442, that code 
didj in fact, entrust the King's judicial power to another 
Court, to be regularly held once a year in every province, 
and to be composed of the province judge, the bishop, two 
senators or other good men and true, chosen by the province 
judge, and two members of the bishop's chapter, or other 
good men and true, chosen by the bishop- But even 
that Court had only a nominal existence, the presiding 
officers being too great men, and too busy in other things, to 
attend regularly to such a duty, and, finally, caring not at all 
for it- Cautioned by those examples, Charles perceived that 
the exercise of the King's judicial power would be quite as 
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neglected aa before, until it was entrusted to a Central 
Court; and 8o it was enacted in the years 1698, 1600, and 
1602, that this power should be vested in such a Court, 
composed of the senators and (as it was enacted in 1598) all 
province judges, county judges, and bailiffs, together with 
some others, or (as it was enacted in 1602) the province 
judges and county judges, who were ordered to attend. 
There ought to be one term for two, (as it was alternatively 
enacted in 1602) in each year, when that Court should 
review every judgment, from which an appeal to the Court 
was lawfully taken, in whatever part of the country it were 
pronounced. Those enactments did, however, not take more 
effect than the behests just mentioned of the codes. The 
aristocracy did not like Charles, nor a Court which was 
likely to be under his immediate influence ; and the people 
were indifferent to the institution from fear of new taxes. 
But when Charles, in the year 1603 and 1604, entrusted his 
judicial power to commissioners, summoned to attend at his 
temporary residence, the aristocracy was aware that resist- 
ance to the organisation of a Central Court would be in 
vain; and when Charles, later in the year 1604, recom- 
mended the organisation of a King's Court, to be held 
wherever the king actually resided, and to be composed of 
the Minister of Justice, or the Secretary of the State (Chan- 
cellor was the word), and twelve, or, at least, seven province 
judges and county judges, whom the minister or secretary 
was to choose, the senate made only some very judicious 
objections : — that the terms ought to be two in each year, — 
that the place of holding them should be the capital of the 
country, — that the assistant judges should be chosen by the 
king, and that no torture should be used. Charles did 
nevertheless take offence, and gave up the whole matter in 
disgust. 

" What he did not succeed in was, however, accomplished 
by his son, Gustavus Adolphus. In the year 1614 the 
ancient enactment was repeated, and then with effect, that 
every action ought to be brought before the County Court, 
or the City Court, and that the Province Court was only to 
review, upon appeal, the judgments of the County Courts ; 
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andj at the same time, there was a King^s Court instituted, 
wbichi Bome few matters excepted^ was only to review^ upon 
appeal, the judgments of the Province Court a, or City 
Courts, to review sentences of death pronounced by Inferior 
Courts, even when not appealed from, and to report to the 
King before esecutiouj sentences of deaths whenever they 
were pronounced by Inferior Courts, or by the King's Court 
itself M andj lastly, to control the Inferior Courts generally. 
That Court was composed of permanent Judges. The times 
and the place of holding them were determined in accordance 
with the advice of the senate in 1604, and the torture was 
not allowed. The idea was, however, that of Charles IX., 
and few institutions have aa well as that kept the promise of 
the authors- 

" The primitive Intention^ that the King's Court should be 
the highest tribunal^of the country, wielding the King's whole 
judicial power, was, however, soon changed. The change 
commenced by the very first commission of the Court, and 
was accomplished in eleven years- 

" In the commission just mentioned the King did reserve to 
himself the ancient power to search for the truth in every 
action ; and in the year 1615 he also reserved to himself the 
power to set aside every harsh or imperfect judgment, and 
allowed every one who thought himself wronged by a judg- 
ment of the King's Court to ask for a revision by the King,^ 
That change was certainly important by itself, but did not, 
howeverj lessen the rank of the Court, as long as the King 
revised its judgments, without entrusting that task to another 
trlbunalp And thus was the revision made as long as there 
was only one King's Court, But when it became evident 
that a single King's Court would not suflSce for reviewing 
all judgments, from which appeals were taken to it, and more 

^ In Eome cases U was, however, aUowed to execute the seutfinces of death, 
without reriew by the King's Court, and without previous report to the King* 
Now no sentence of death is executed before It has been reviewed by the Miffkttt 
C^rtt and reported to the King. 

* In the year lGff*J the difference between a petition for revbion and an ap- 
peal was expressly deBncil, so that the petitioner could not produce any evidence 
which he had known before without making use oP it^ although the appellant 
bad laave to do it* 



such Courts were institnted, then the revision was entruste( 
to a body of high officers, who thus became the highest tri 
bunal in the country ; and the King's Courts descended thei 
to the second rank. 

" The second King's Court was organised in the year 1623 
and the third in 1634; and already, in 1625, the revision o 
the judgments of the King's Courts was entrusted to th 
senate, who then became the highest tribunal of the country 
Towards the end of the seventeenth century the task wa 
(entrusted to a delegation of the senate, and in the year 178£ 
when the senate was abrogated, to a Highest Courts which i 
m existence even now. The line of distinction establishe 
in 1662, between a petition for revision and an appeal, i 
long since antiquated ; and in criminal prosecutions and sorri 
civil actions there lies also an appeal to the Highest Coui 
from the King's Courts. 

" The worth of the King's Courts was not lessened by th 
lessening of their rank ; but that change gave us no less tha 
four instances for civil actions generally * when they orig 
nated in a country, and sometimes even when they originate 
in a city. The remedy first thought of was, to allow son 
appeals to be taken directly from the County Courts to tl 
King's Court. Another remedy was, according to the advic 
of a subordinate officer in the executive department. Cede 
strolm, tried by Charles XII. in the year 1718 ; namely, tl 
abolition of the County Courts^ and the vesting of their juri 
diction in the Province Courts, But, since the County Cour 
were restored immediately after the death of Charles, we coi 
tinned to have our four instances until 1849, when the Provin 
Courts were abolished, as also were the Courts below the cob 
mon City Courts, which were organised in the larger cities 

" The second object of Charles IX., in his exertions for tl 
reform of the judiciary, was the enforcing of the obligatic 
of province judges and county judges to attend in person 
the duties of the office. A law to that effect was in his tin 
iactually passed, but without effect. The repugnance of t! 
aristocracy to that measure was more enduring still than 

* Appeals in criminal prosecutions it was soon found necessary to allow 
be taken directly from the County Courts to the King's Courts. 



the organisaticm of a Central Court ; and, aa to the province 
judge&MpB^ that repugnance did last as long as the power of 
the aristocracy- As to the county judgeships^ however, the 
arietocracyj which did not longer covet them, did aoon 
enough admitj and even urge, the obligation of the incum- 
bents in person to attend to the duties of the office i but here 
the resistance was persevered in by the poorer nobility, since 
by a royal grant of 1569, those judgeships were reserved to 
the nobilityj some few excepted^ which were to be given to 
the king's courtiersp Even that resistance did, however, 
cease, when the nobility perceived that the offices were no 
longer theirs, and would hardly be theirs again, as they had 
" been before* The loss was effected ia consequence of the 
institution of the King's Courts, and of the want of means 
for their salaries. The Government found those means ia 
the salaries of the county judges, since the words in the 
grant of 1569 were a little changed by later grants. The 
officers of the King's Courts were appointed county judges 
alsOj received the salaries^ and left the duties to be attended 
to by deputies, as before. And then, since the conservation 
of the old fashion did not bring profit to the nobility, it 
began to lend an attentive car to the complaints of the 
county judges' absenteeism, and to complain louder than any 
body, although the duties of the offices were then better 
attended to than before, since judges and higher judicial 
officers were responsible therefore, and the deputies encou- 
raged by hope of promotion in the King*s Courts. Some- 
times, however, that change in the sentiment of the nobility 
wfiJB hard to perceive- It was as long as they did not per- 
ceive alarming signs of the downfall of their order. When, 
therefore, the Government didj in the year 1649, after the 
thirty years' war was at an endj declare its opinion to be, 
that county judges should be appointed, who should attend 
in person to the duties of the office, and when that opinion 
was supported by the inferior estates, it was coldly received 
by the nobility. That estate concurred certainly in the 
Government's wish for other appropriations to the King's 
Courts ; but it did so, because it wanted to recover to itself 
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the county judges' salaries. The Goyernment, on the con*- 
trary, wanted efficient county judges, noble or not noble. 

*' In the year 1655, however, the nobility met with a defeat, 
which showed plainly enough that the good old time was 
drawing to a close, when the county judges' salaries were to 
be had by the nobility, without attending to the duties ; and 
the effect on the sentiment of the nobility was plainly to be 
seen in the year 1660. The hope of unconditionally recover- 
ing what was lost was very reluctantly given up ; and the 
chief complaint was even then that the county judgeships 
were given to men wlio were not noble, and, particularly, 
that they were conferred on officers in the King's Courts. 
But the nobility had nevertheless made up their mind to bid 
fair for the coveted offices. The obligation of county judge 
to attend in person to the duties of the office was acknow* 
ledged, and the opinion expressed that the obligation ought 
to be enforced. That concession is certainly worthy of remark, 
even if there were some hope retained of ridding themselves 
of the obligation, when the salaries were once fairly out of 
the grasp of the King's Courts, because that hope was cer- 
tainly not without misgivings, which proved but too true. 
The exclusion of the King's Courts from the enjoyment of 
the county judges' salaries was clearly not easily to be 
accomplished, as long as the aristocracy squandered away 
the public money. Repeated efforts were therefore necessary 
at the subsequent legislative sessions for twenty years more, 
and must every time be supported by affirmations of the 
necessity of the county judges attending in person to the 
duties of the office, until the nobles themselves were as con- 
vinced of that necessity as the inferior estates and the King. 
To the claims of the nobility to be exclusively appointed 
county judges no attention was paid. 

In the year 1680 the question was moved for the last time. 
The occasion for it was then removed by the enactment, that 
no county judgeships should be held together with another 
office, and that every county judge ought to reside within 
his district, and attend to the judicial duties in person, when- 
ever he was not legally excused. The officers of the King's 



Courts were otherwise provided for, in consequence of the 
financial reform effected at the same time. 

And all those enactments were at the same time extended 
to the province judges. The opinion that they also ought 
to attend in person to their judicial duties in the province 
had certainly been long since expressed, although -without 
effect ; but the opinion that a province judgeship ought not 
to be held together with any other office had not been ex- 
pressed before the year 1680, and would before that time 
hardly have been thought of by the nobility, or with any 
hope of success expressed by any body. It implied, namely, 
that the senators should cease to keep the province judge- 
ships, which were held by them ever since the fourteenth 
century. That demand would have been thought to be a 
piece of unparalleled impudence, as long as the senate enjoyed 
the former consideration. But that consideration was just 
then broken, and so their claim of the province judgeships 
could also be successfully called in question ; and it was, in 
fact, by the poorer nobility, who then worked hard to avenge 
real or imaginary wrongs upon the senate. Two years 
before it had been enacted, that county judges' deputies 
should be approved by the King's Courts and, twelve years 
before, that the King's Court ought to appoint the province 
judges' deputies. 

And by those enactments, which did all of them take 
effect, together with the previous organisation of the King's 
Courts, the judiciary in Sweden was restored to the dignity 
and efficiency which had been lost by civil strife and aristo- 
cratic influence. The City Courts had lost less of their 
efficiency than the other, and did not want any such reform 
as they. 

The provinces and the counties had certainly lost, and did 
not recover, the right of nominating their judges ; but that 
right was then little thought of, provided the king did 
appoint " good men and true," and it is still little thought of. 
The City Courts had lost their self-completing power ; but 
the inhabitants of the cities had acquired the right to nomi- 
nate some, and to elect more, of their judges. 

> Now every deputy of a county judge is appointed by the King*8 Court 



** The slowness of the reform of the Inferior Courts was d 
tainly reprehensible^ but the wisdom of commencing 
reform of the judiciary by the organisation of the Kin 
Courts was fully shown by experience. It would have b< 
impossible in the early part of the seventeenth century 
find able men for all the Inferior Courts of the country. 
was comparatively easy to find such men for the Kir 
Courts, who were to influence the inferior ; and for increas 
the efficiency of the County Courts there was, at the cc 
mencement of the Keform, next to the organisation of 
King's Courts, no better method than to make the office 
county judges also, responsible for their deputies, in wh 
election and thorough training they became deeply interest 
In fact there was, in the seventeenth century, after the y 
1614, a rapid and constant increase of the ability s 
efficiency of all our Courts of Justice ; and the vigour of i 
law was, under the active superintendence of the Kin 
Courts, restored faster than had perhaps been expected. 

*'^ Considering the antiquity of the Codes, the state of 
country, and the changes of that state since the Codes w 
promulgated, it is, however, manifest that their rigour coi 
not be restored without hard work in establishing the i\ 
sense of many obscure enactments, and in adapting to 
time then being of what suited better with the fourteei 
than with the seventeenth century; in a word, that 
creation of the Common Law was necessary, since none si 
had been thought of in the time passed after the promuli 
lion of the common codes in the fourteenth century. T! 
work was mainly done by the King's Courts, who now 
this regard were to perform what the province judges of 
were bound to do. And such was the success wherew 
they did their duty, by precedents of their own, or by ad\ 
given by the senate, that, within the same century, when 
task was commenced, what had been done was deemed s 
ficient, a further aggrandisement of the new Common L 
thought unnecessary, and the Courts of Justice were boi 
by the Statute Law alone, and the Common Law alrei 
established. 

<' And long befpre that time enough had been done for ? 



a diffusion of legal knowledge as was requisite for tlic filming 
Rod paesiug of a new Civil and Penal Code in the modern 
language, aa was demanded by the national repugnance to a 
Common Lawj the national claim of the possibility for every 
man to act as his own attorney. 

" Obliged, however, to wait for such a work until it would 
please the ruling men to set seriously about it, the hope ulti- 
mately to oh tain it strengthened itself by the comparative 
activity and pereeverancej and the ultimate success in the 
remodelling of the less intricate parts of the law, since the 
fears of the clergy and the aristocracy were calmed. And 
the turn of the civil and penal law came, in fact, at last. 
How each of those new codesj or parts of what was once a 
single code, the ecclesiastical, the political, and the civil and 
penal, was framed, passed, and approved, what are the prin- 
cipal elianges it has since then imdergone, and what arc its 
prospects in the next time, will now be my duty to tell. 

*' The Ecclesiastical Code was first remodelled. How that 
part of the old codes was left out of the Code of Magnu3 
Ericksson you know already. It was left out also when that 
code was amended in the year 1442 ; and our fathers helped 
theniselves along with the ecclesiastical parts of the old Pro- 
vince Codes, Among those the Uplandia seems to have been 
most exclusively used. But the Reformation destroyed the 
authority of many of their enactments* Already before 1530 
many were expressly declared voidj and several statutes sub- 
stituted, and in the year 1571 an ordinance was promulgated^ 
in order to pave the way to more positive enactments, to be 
given when the public opinion was better prepared for 
them. Charles IX. did, in the year 1609, submit to the 
Legislature a complete Ecclesiastical Code, but it was not 
acted upon* The clergy did not agree better with the liberal 
views of Charles than the aristocracy did- 

*^ In the subsequent part of the seventeenth century, how- 
ever, the want of an Ecclesiastical Code, adapted to the time 
then being, was intensely felt. The people and the govern- 
ment thought that the consequences of the Ee formation 
were not yet acknowledged, and the clergy wished firmly to 
establish their own independence. Gustaviis Adolphusj or 
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his counsellor. Axel Oxenstjema, wished to proceed in this 
matter as had been done in order to pave the way for the 
reforms of the civil and penal law, and thought the organisa- 
tion of a supreme ecclesiastical council a needful preliminary 
to the remodelling of the Ecclesiastical Code. Such an or- 
ganisation was therefore recommended in the year 1624. 
The clergy were, however, adverse to it, because laymen 
were to be members, as well as clergymen ; and their opposi- 
tion was more obstinate than that of the aristocracy to the 
organisation of the King's Courts had been. Although the 
Government attempted to get the plan through as late as 
1649, it was obliged finally to yield, and directly to proceed 
to the framing of the Ecclesiastical Code. The bishops 
were, in consequence, ordered, each of them, to report that 
code as he would have it, and in the year 1650 law and cle- 
rical commissioners were appointed to forward the matter. 
They occupied themselves mainly in sifting two reports, the 
one framed by a bishop, the other by a professor of divinity, 
who had volunteered his services. The commissioners were 
in great numbers, did slow progress, and were soon dis- 
charged, at the instance, I presume, of their chairman, the 
illustrious Axel Oxenstjerna, In the year 1655 other com- 
missioners were appointed, all of them clergymen. They did 
not agree upon the question how far the language ought to 
be modernised or left as it was in the ordinance of 1571. 
Two of them submitted each his own report in the year 
1659. Those reports were not then acted upon. In the 
years 1664 and 1668 the revision of the Ecclesiastical Code 
was again spoken of; but the nobility and the clergy did not 
agree. The nobility demanded that not clergymen a;lone, 
but laymen also, should frame the report. The clergy did 
not think fit that any laymen should be commissioners. The 
matter was consequently postponed, and no progress was 
made before the year 1682, when the king ordered the repre- 
sentatives of the clergy in the Legislature to report an 
Ecclesiastical Code. The circumstances did not allow that 
order to be slighted ; and the clergy seems, besides, to have 
been then favourable to the matter, They^ examined the 
reportff ^f 1659,. and framed a new one. That was within 
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the same year eiffcci by members of the senate and of tte 
legislature, and iq the year 1 684 eight laymeo were appointed 
further to report on the Ecclesiastical Code. Having, by 
the permission of the kingj cast off what savoured too much 
of hierarehyj they submitted their report in the year 1685, 
They were then reinforced by some clergymen who, howeverj 
did alone frame the final report* That was submitted to the 
king in the year 168G, and, within the same year* approved 
by him and by the legislature, Nominally that code is still 
the law of the land^ but in fact a very small part of it is now 
in force. The others are abrogated by the common Civil 
and Penal Code, and by several statutes ; and by statutes 
many matters also are regulated which were on purpose 
omitted or superficially treated in the code. Three new 
ecclesiastical codes arc since the year 1686 reported, namely, 
in the years 1731, 1828, and 1846, but none of them is 
acted upon. The clergy are not favourable to reform. The 
people do not care much for the ecclesiastical law now. We 
have an established church, and few think as yet of a com- 
plete separation of the church from the state, and of a perfect 
equality of all churches. The tolerance is also narrow- 
minded. 

'' The next code remodelled was the CanstUutioii, Already 
in the year 1(J09 a re visaed constitution was submitted to the 
legislature by Charles IX*, but it was not acted upon any 
more than the revised Ecclesiastical Code, In the year 1617 
Gufitavus Adolphus gave some regulations for the legisla- 
ture j and in the year 1634 a constitution was passed, chiefly 
for the government of the country during the minority of the 
king. The nttempts to have it approved by a king of age 
miscan'ied. Amended in the year 1660, it was declared void 
in the year 1680 j and it was not before the years 1719 and 
1720 tlmt the constitution of the fourteenth century was 
finally superseded by a new one, binding also upon a king of 
age- lu the year 1723 new regulations for the legislature 
were passed. That legislature being found incompetent for 
their task in consequence of its compcsition, Gustavu8 IIL 
availed himself of the general discontent, and recovered 
liearly sil the power lf>8t by the royalty ip the year^ 1719 



and 1720. The new constitution was passed in the year 
1772, and the royal power was further enlarged in 1789. 
The son of Gustavus was dethroned in 1809, and a new con- 
stitution passed* The regulations for the legislature were 
passed in 1810. 

** It is worthy of remark, that in 1772 the question was 
not at all mooted how many faults of the legislature were to 
be imputed to its com]>osition. The king would have it be- 
lieved that the cause of the evil was the excessive power of 
the legislature ; and he succeeded in giving that idea cur- 
rency. In the year 1809 many influential men were aware 
that the late disasters of Sweden were indirectly caused by 
the organisation of the legislature, and recommended a better 
organisation ; but too many of the privileged classes did then^ 
and do still, hope that all is to be well, since the legislature 
has recovered what, in their opinion, is a just share of the 
power. At present, and since 1840, however, the amend- 
ment of the constitution most agitated is a reorganisation of 
the legislature. That body, composed of four estates, — 
nobility, clergy, representatives of the cities, and farmers, — 
is, by a great part of the people, considered as quite incom- 
petent to their duties; by others, on the contrary, as an 
excellent bulwark against demagogism and revolutions. 
There are also good people who do not think very highly of 
the legislature as it is, but wish the reform to be made on 
the principle that the representatives shall be elected by cer- 
tain classes only, each of whom is to send a fixed part of the 
whole. For the moment there is hardly more hope of an 
immediate solution of that question than there is in the 
United States of a speedy solution of the question of slavery. 
Both will, however, be solved ; and we can hope for a solu- 
tion of the Swedish questlpn, when i^eactlon loses Its present 
hold of Europe. The chief merits of the Swedish constitu- 
tion which Is, since 1809, many times amended, are : com- 
plete safety of life, liberty, and property warranted; liberty 
of the press; exclusive vestment In the legislature of the 
power to grant taxes and make appropriations of the public 
money ; and, lastly, the publicity of the financial concerns. 

** Lastly, but not least, was the revision of the Civil and 
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\Penal Code^ Eiiitl the thorough remodelling of it. The othec 
parta of our ancient codeB could be remodelled without auy 
preyioua reorganisation of the judiciary, although they were 
it not. The remodelling of the Civil and Penal Code would, 
from reasons already told^ hardly have been worth while to 
attempt, before there were some courts of the same standing 
as the province judges of old, — as eonversant as they with 
the principles of Swedish law and of general justice; and the 
attempts, which led to a rcsultj did not, in fsict, commence 
before the reform of the whole judiciary was accomplished. 
For the result itself Sweden was obliged to wait half a cen- 
tury more. 

" The axdeat mind of Charles IX,, which never yielded 
to any obstselc without trying to overcome it, could, how- 
ever, not be satisfied without an attempt to ha^'e the whole 
Country Code remodelled at the very tune wheu the reform 
of the judiciary was as yet to be commenced, 

" He recommended such a remodelling in the year 1593, 
1602, and 1604j and he tried his own hand at the work in 
the years 16 03 and 1608, Two repoiis on the sulyect were 
prepared in the year 1609* The one, not complete^ contaiua 
a true exposition of the hinge's opinions, in favour of the 
.people and of the king, but not of the aristocracy ; the other 
is complete, favourable to the aristocracy. This last rejiort 
was never J neitlier whole nor in part, submitted to the Le- 
gislature ; and of the king's report notiiingj coucerning the 
Civil and Penal Code, was snbmittedj since the Legislature 
declined acting upon the EccIeBiastical Code and the Political 
CoiLStitutionj which were submitted in 609, Charles gave 
.them u]) tlie whole thing, and neither he nor Gustavus Adol- 
phus nmde another attempt of that kind. The attempt made 
waa a long time mentioned by the adversaries of legal reform 
-as an excuse ibr theii* repugnance to every more comprehen* 
sive Law Reform. 

" In the year 1640^ twenty-six years after the organisation 
of the first King's Courts and six only after the thirtl was 
organised;, the Government felt, however, the necessity of 
legislative action, in order to deteniiine sonm principles which 
were thought too important to be left to judicial discretion. 



C<»nmi9sionera were appomted to report on them ; but tl 
report was not acted upon. The Government thought, pe 
hapsj that the remedies pointed out would bear .too ha 
upon the feelings of powerful men, and ought to be poE 
poned until the country was fairly out of the dangerous w 
then raging. The evils were, however, too great to be bori 
so long a time without some further effort for relief. In tl 
year 1642, on the 4th November, nineteen commissionei 
among whom were three jurists of the highest standing, - 
Stjemhook^ Stjemhjehni and Berlingy — were again appointe 
Their report bears the date of the 17th March, 1643, Th 
report, although it did not meet with a full approbation fro 
the Government, seems, at least, to have convinced the lea 
iDg men that some action ought to be taken on the subjec 
It was found expedient to appoint a less number of commi 
sioners to report the amendments of the Code which we 
most needed, particularly amendments of the procedure* 

^^ Those commissioners, four in number, among whom al 
were Stjernhook and Stjemhjelm^ reported on the 6th 
August in the same year, a Code of Civil Procedure in t 
jProvince and County Courts, a Code of Civil Procedure 
tJie City CourtSy a Code of Occasional Procedure, and a Pen 
Code* The first, third, and fourth of these reports are chief 
the work of Stjernhook, and worthy of the celebrated auth 
of the book, I}e Jure Sweonum et Gothorum vetusto* The 
main fault was too great a predilection for some antiquat< 
enactments of the Ancient Code. The Code of Civil Proc 
dure in the City Courts was the work of another cor 
missionen 

: " But here the activity of the Government for a mo 
eomprehensive. Law £eform ceased for the time then beiu 
The reports were laid aside, and more than twenty yea 
passed before commissioners were again appointed f 
amendments of the Code.^ The only advantage the peop 
reaped from the commissioners' labours in the year 1643 w 
dome reform of the penal law, through an ordinance in tl 

. * Stjemkjelm was, however, about the year 1657 occupied by some su 
labour. 
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year 1653^ chiefly on the punlghmeot for stealing and foi^ 
iidultery. 

" Witb that exception, the Gorernmentj in the next time 
after the year 1643, cai^ more about throwing the responsi- 
bility of Law Eeforin on the Legislature than about exerting 
itself for its promotion. When^ therefore, the Legislature 
met in the year 1649, the Government declared its opinion 
to be, that the Codes wanted some legislative action in order 
to be ad;tpted to the present state of the country, and asked 
the advice of the Legi£^kture how the thing ought to be done* 
Three of the four estates admitted the fact, as atated by the 
fjovernmentj and two of them also pointed to the low 
amount of the fines as particularly injurious. One gave it 
ns its opinion that the Codes ought to be left as they were^ 
but the needful amendments added as nomllm. The answer 
of the whole Legislature was, that whenever a good explana- 
tion of the Codesj and one adapted to the present circum- 
stances of the country was submitted to the Legislature, it 
would be thankfully received and readily passed, if it were 
Just and equitable. That answer was, of course, not what 
the Government wanted. They had asked for advice how 
the work was to be done from the first. They wished to 
know if the Legislature would have the report framed by 
delegates of its own, or by commissioners appointed by the 
Government, and so forth, and how far the reform ought to 
be carried in order to be acceptable to the Legislature. 
jN^ow the Government, uncertain what to do, as the Legisla- 
ture declined taking the responsibility upon itself^ asked the 
King's Courts for advice, in order to be able thus to sharo 
the responsibility- Their answers are not to be found; and 
led to nothing, if not to the promulgation of the penal ordi^ 
nance in the year 1653- 

" In the next year, 1654, the illustrious Aj^^cI Oxenstjema 
died, and then it seems as if the Government had given up 
the question of a comprehensive Law Reform altogether, 
exactly as Charles IX. did, in the year 1609. The next 
time the question was moved after 1649, it was done by the 
Legislature itself. That was in the year 1669. There 
were in that year two legislative stessions. At the first tlie 
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representatives of the cities, and at the second the whole 
Legislature, did ask for amendments of the Codes. But the 
Government was now, in fact, as indifferent to the reform as 
the Liegiskture had seemed to be in the year 1649. The 
Government did not act upon the advice ; and it was there- 
fore repeated in the year 1664. The Government ^ or 
rather the first of its members, the Minister of Justice, 
Brahey in many respects an excellent man and very active in 
advancing the efficiency of the Courts, but adverse to a com- 
prehensive Law Seform, was troubled at the firdt|mention of 
the thing in the Legislature. He reminded his colleagues 
of the abortive attempt in the year 1609, and asked the 
advice of the Eong's Courts, who also declared themselves 
adverse to every attempt of remodelling the Codes ; and by 
these means and the influence of the Government, the Legis* 
Jature was prevailed upon to give the demand a turn, as if 
the question were, not of a reform of the Codes, but merely 
of some statutes. 

<' Such statutes were also, in fact, promulgated in the 
years 1664 — 69 ; and besides, commissioners were appointed 
the 27th March, 1665, who reported, the 20th of December^ 
a Penal Code and a Statute for amendinff the Procedure, and 
also gave their opinion on several questions made by the 
Minister of Justice. Stjernhooh was one of the subscribers 
of the first report, which is chiefly a copy of the Penal Code 
reported in the year 1643 ; and he and Berling subscribed 
the second, as also the opinion on the Minister's questions. 

*^ By appointing these commissioners, and by the statutes 
promulgated before the year 1668, when the Legislature met 
again the Government had accomplished what the Legisla- 
ture had expressly demanded in the year 1664 ; but it seems 
as if that Government had been conscious that the Legisla- 
ture had then been prevented from telling all that it wished ; 
and it was therefore, I think, found expedient to have some-» 
thing more than was expressly demanded, to show to the 
Legislature. Within three months since the commissioners 
appointed in 1665 had submitted their reports, one of them^ 

* The King was not oi ag^. 
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ready was, neyerthelesa, commuuicated to a committee, aod 
the matter was spoken of in that committee and also in 
others, and the opinion pronounced, although not unani- 
mouslj, that the Codes ought to be translated into the 
modem language. The opposition came from some lovers of 
antiquities, who thought the ancient Codes excellent to learn 
the ancient language from. These gentlemen either did not 
care whether the people underetood the Law or not, or fondly- 
hoped that the people at large would unlearn the modern 
language^ and learn the ancient. Of course it was called to 
their mind that the original Codes would not be lost for gen- 
tlemen who had a mind to study the ancient language, 
although a translation was made for the common people* 
The antiquaries were not satisfied by that. 

" The next legislative session was in the year 1675. 
Stjemhook was then dead, and, from the message of the Go- 
vernment, it seems that the report was not yet complete. 
To review what was prepared some members of the Legisla- 
ture were chosen; but the war in which Sweden was at that 
time engaged prevented any immediate progress of Law 
Reform, and in the legislative sessions 1678, 1680, and 1682, 
little or no attention was paid to that subject. 

** At the legislative session in 1686, however, there was 
a great change. Although the nobility generally had been 
foremost in demanding Law Reform, the aristocracy proper 
had listened to these demands with the utmost diffidence. 
But the power of that aristocracy was broken in the years 
1680 and 1682. New men had the greatest influence, and 
one of these who, in the year 1686, was chairman of the 
house of nobility, called their attention to the want of a revi- 
sion of the Codes ; and that opinion then hardly met with 
any opposition. 

<* The advocates of slow reforms, who admire the tactics of 
Brake, in the years 1660 — 1680, have been puzzled for an 
explanation of this sudden change of opinion. They advert 
triumphantly to the fact that the inferior estates in those 
years were cautious in expressing their opinion as to the 
extent of the Law Reform, and they think that the change 
must have been brought about by the influence of the King 



oiilv, antl tliat hie motive vfm the wUh to rkl himself of the 
old liberal constitution* 

" I cannot be of that opinion. It id very probable that 
the King was friendly to the recommendation made by one 
of his mo5t intimate friends; but it ia hardly probable that 
this friendly disposition was caused by the wish to get rid of 
the old constitution. The political rights of the lower classes 
KB guaranteed by tliat consrifution, were nearly all of them 
for centuries trampled upon, and any further encroachment 
upon them was certainly not contemplated, as it wns not 
nttenipted, by the Kini^- In the years 1680 and 1682 the 
King had also, notwitlistaadiQ«T that constitution, crushed the 
arietocracyi and got his power aa enlai*ged as his utmost 
wishes wonld go ; and his son, Charles XI L, did, under the 
same constitution, twenty years exercise a power as unlimited 
as any Swedish king has ever wielded, Tlie abolition of ihe 
old constitution was certainly not wanted in order to enlarge 
the King's power. The liberality of the old constitution was 
more to be feared by the aria^tocrac)', who had been adverse 
to the revision of the Codes, than by tlie King, who was 
friendly to that revision. 

" We come nearer the mark, I think, in the supposition 
that the want of the revision was bo readily admitted in 1686* 
and the old cavilling about the extent and bearing thereof 
eo readily forgotten, because the ari^stocraey, who had before 
acted under the impression that they could not but lose by a 
reform in which deefjly-injured classes participated, had then 
lost nearly all that they had feared to lose, and consequently 
did not tliink it worth while to delay tlie reform any longer j 
because the Other classes did not now fear to be overreached 
by the aristocrac}*, and became the new men wished also in 
this respect to mark a new era, and to actiuirc to them and 
their patron the honour of giving to Sweden a New Code, 
intelligible to all, as far as could be, and adapted to the 
[iresent state of the country. 

" lie this as it may, the commissionei^s for the revision of 
the Country and City Codes were appointed before the end 
of the year 1686, But all of them were public officers, and 
none of them were exempt from attending to the oi'dinary 
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duties of thdr offices. The work, therefore, progressed 
slowly^ even as it was commenced at least forty years later 
than it ought. 

** The first thing upon which the commissioners agreed was 
to report one Common Code for the country and the cities. 
The old difference between the country and the cities, in the 
laws of succession to the property of deceased persons, and of 
the communion of property between husband and wife, was 
maintained, and embodied in the Common Code. 

" Between 1686 and 1710 onljjfive parts out of the niney 
of which the Common, Civil, and Penal Code is now com- 
posed, were framed by the commissioners, reviewed by the 
judges of the country, submitted to the King, and then 
amended by the commissioners. In the years 1712 — 1714 
those parts, and also a sixth and a seventh part, which were 
framed in 1712, were amended by the most illustrious of 
Swedish jurists then living — Charles Lundius ; and on the 
16th of May, 1717, the commissioners reported eight parts 
of the nine. The ninth part was reported in the year 1723 ; 
and the commissioners notified at the same time that the 
style of the whole was in the years 1717 — 1723 amended by 
their chairman, Covalijebir. 

"In the year 1723 there was a legislative session; but 
the leading men were not favourable to immediate action 
upon the reported Code. As an excuse for deferring the 
matter to another session, it was remarked that several sta- 
tutes were recently passed whose enactments ought to be 
embodied in the Code before they were acted upon. The 
Legislature did, in fact, order that those enactments should 
• lie embodied in the Code before any action on it could be 
taken. The next session of the Legislature was in the years 
1726 — 1727. Three parts of the Code were then reported 
with the additions and amendments demanded, but were not 
acted upon, because the whole was not reported. 

" These delays may, as the delays in the years 1660 — 1680, 
surprise a stranger who is not conversant with the history of 
the Swedish Legislature. A Swede, conversant with that 
history, cannot be at a loss for explanation of this manifest 
unwillingness to set ^IjOllt the \vovk^ 
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" The aristocracy, broken down in 1680 anfl 1682, and 
reinstated in the year 1719, in nearly the same manner as 
the French aristocracy was in 1814; that is to say, rein- 
stated in the ancient dignity, without the ancient means of 
supporting it, and without the ancient power, was at first 
adverse to every thing emanating from the government of 
1680 — 1718, which was not a/aif accompli beyond tlie reach 
of their power. Of course they also hated the New Code, 
originated and nearly matured during that time. 

^* But the want of a New Code was too evident to be 
■denied; and so the aristocracy was ultimately obliged to 
sacrifice its dislike. In the legislative sessions in the years 
1731 and 1734, the New Code was passed with very little 
debate. On the Ist of September, 1736, it became the law 
of the land. And all were satisfied by it. Although it 
originated in a time when the aristocracy was deeply fallen, 
that class found in it all the advantages it could reasonably 
hope for. The people liked it because it was easy to under- 
stand, and because it gave the people what they then ex- 
pected. The style, now a days an object of a kind of 
superstitious reverence, is indeed excellent, far above that of 
the Code of 1442, which the aristocracy, in 1672, asserted 
could not be equalled. No wonder, then, that the New Code 
was a long time left just as it had been promulgated. It 
was not until some forty years afterwards that more essential 
amendments were made. A great number were passed in 
the year 1779. After that year twenty-one years more were 
allowed to pass without memorable amendments, with excep- 
tion of some few of rather a political tendency, passed in the 
year 1789. But in the year 1800'a new series of important* 
amendments commenced ; and they have been especially fre- 
quent since the revolution in 1809. 

^^ The cfhief object of amendments has been the Civil part'. 
But in 1779 and 1841 many amendments of the Penal part 
were passed in order to make it more accordant with the 
spirit of the age*; and also in the years 1823, 1835, and 
1845, amendments have been passed to mitigate the punish- 

-; 

i Tlie USE of torture^ utiknown lo thii Cude, was pTohiliilyd ia the ycAr 1772. 
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mentsJ In the year of 1807 many penal enactments were 
also amended ; but these amendments were rather of a formal 
character. 

** The period since the revolution in 1809 deserves, as 
far as the Civil and Penal Code is concerned, a more pari 
tieular attention in the history of Swedish Law Reform, not 
only by the number and importance of the particular amend* 
ments of that Code, but also by the revision of the whole 
Code, which has been acxsomplished, although the reported 
Code is not yet passed and approved, and although it is pro* 
bable that it will not be done very shortly. Of that revision 
I must therefore now speak. 

. ** In the legislative session 1809 — 1810, when the present 
Constitution was passed, several motions were made for a 
revision of the Civil and Penal Code. Three topics were 
distinctly insisted upon. The first was the want of a broad 
line of demarcation between the Law which did properly 
belong to the Civil and Penal Code, and what is in Sweden 
called the Law for the general economy of the country^ and 
somewhat resembles what in France bears the name droit 
administratif That line of demarcation was thought im- 
portant, since the framers of the Constitution had again 
adopted an old German principle, approved of in Sweden in 
the year 1682, but banished in the year 1719, that the power 
of making laws for the general economy of the country was a 
part of the prerogative of the Crown, from participation in 
which the Legislature was excluded unless the King asked 
its concurrence. The second of those topics was the sim* 
pitting, and the third, the amending of the Code. 

** The committee reported favourably on those motions in 
April 1810, and thought it expedient, that commissioners 
should be appointed to classify, to simplify, and to amend 
the enactments of the Civil and Penal Code; and the Legi«*i'-> 
lature resolved on the 1st of May the same year, that i^teriiiL 
missioners should be appointed for simplifying and amending^ 
the Code, and reporting to the King and the Legislature "at 
the session which was to commence the let of September, 

*. Class! (icatlon- was not theq mentiouQd. 



1815.' The KiDg ai)pointed tlie commissioners, and defined 
at the same time their duties more explicitly^ Tlicj were to 
report a Civil and Penal Codcj divided in parts which should 
bear the same names as those of the old Code. It ^as 
1>eBidca prescribed, thn.t the report should be printed, and 
public officers were orderedi but other citizens^ who had 
experience in those nmttersj were invited, to commimicate to 
the commissioners their objections, 

" The commissioners went to work ; but it did not arlvance 
as fast as the Legislature had fondly hoped. The principal 
cause of delay wjih the great number of the commissioners^ 
of whom some few only were to frame the report, and the 
others were only to sift iL That cause operated, however, 
only on the framing of the Civil Code. When experience 
had shown, how much time was lost in talking about the 
matter, since the reports on the several i>arts of that Code 
ivcre drafted, that inconvenience was made an end of, for the 
ivork which remained to be done. It was declared, that the 
examining coininiss loners should state their objections to 
the Penal Code in the sessions where it was drafted, and 
that no other sessions for debating on their objections was to 
be held. 

" The reports on the Civil Code Proper were printed in the 
years 1815, 1818, and 1819. The report on Civil Procedure 
was printed in 1822. The Le^shiture met after the work 
was 60 fur advanced, in 182.3, It expressed the wish to 
have the whole Code, Civil and Penal, submitted (with the 
enactments on procedure) at its next session in the year 
1828. The commissioners, however, thought a revision of 
the reports already printed of great necessity, on aecouDti 
not only of the objections eomnnmicatcd, but also of several 
statistics subsequently passed, whose enactments ought to be 
embodied in the Code ; and the King allowed them imme- 
diately to set about that revision, and meanwhile 'to postpone 

' In Norw-ay it was en«cL^d by a leclioD of the Con^titutbn, in IS 14, ttiat i 
jicw Civil and Penal Ci!?dc d^oiild lie rpprrtcd in the year 1615 and 3 818* The 
Civil Code is not yet reported, llie IVnal Codcj first franned by a join t Noi^ 
wegliin and Swedish coTntnittePr w^»* passed in Norway in the yeaj- 1842* 
^%t committee franiad also the Eeporc on t^ct Sii-ediah renil Code. 



the report on the Penal Code. The Civil Code, compre- 
hending also the enactments on Civil Procedure, was re- 
ported complete in the year 1826. That done, the commis- 
sioners reported the Penal Code in the year 1831 without 
any exposition of the motives. That was submitted in the 
year 1832. After objections to that Code had been com- 
municated, an amended report was submitted in 1833. 
Both reports comprehended the enactments on Cnminal 
Procedure. The part taken by the Norwegian commis- 
sioners in the first report has been already mentioned. 

** Since the Civil Code has been reported complete, but 
before the report on the Penal Code was submitted to the 
King, there was a legislative session in 1828. The L^s- 
lature was informed by the King of the progress of the 
work ; and it asked for a summary of the differences between 
the old Code and the reported one, and of the plan and 
principles of the last. 

<'At the legislative session in 1834, the King was at 
liberty to recommend the passing of the Civil Code, since 
the Highest Court had given its opinion of it.* No such 
thing was done. The King only transmitted the report 
with the opinion of the Court, without expressing any 
opinion of his own as to the steps the Legislature ought to 
take. Nor was there transmitted any summary, such as the 
Legislature had asked for in the year 1 828. Indeed nothing 
had been done in order to have such a summary. The 
Legislature declared its opinion to be, that it was not expe- 
dient to act upon the report before the Penal Code, with the 
opinion of the Highest Court, was also submitted. At the 
same time, the wish for the summary was again expressed. 
It was resolved, that commissioners should be appointed for 
drawing up that summary so early that it would be printed 
before the next legislative session. Those commissioners 
were appointed in the year 1835. 

** At the legislative session in 1840, the summary of the 

* The Constitution directs, that whenever the King does recommend a change 
of the Civil, the Penal, or the Ecclesiastical Code, the opinion of the Highest 
Court on it shall be taken, and transmitted with the recomntiendation to the 
^legislature. 

VOL. xy. M 



Ibz l^rogr€S& oj Ltuw Mejorm in iswedm* 

Civil Code waa tranemitted by the King, together with 
notice, that neither the summary for the Penal Code, nor 
the opinion of the Highest Court on that Code, was as yet 
come to the King's hands- The Ktog expressed the same 
opinion as the Xiegislatnre had expressed iu 1834, of the 
expediency of a simultaneoua action on the Civil and Penal 
Code; and he declared his hope to be able at the next 
legislative scBsion to recommend the action he thought fit 
on both the Reported Codea, the Civil and the Penal. 

*^ In order to further tlie progress of the work, an opposition 
member of the Legislature submitted resolutioDS ; ~ 

"That commisaionera be appointed to revise tlie several 
[>arts of the Keported Codes^ and to report every part revised 
to the King i 

" That, as soon as the King had examined a part, that part 
with the decision of the King be printed^ aa the King's pro- 
posal to the Legislature ; and 

" That both Codes, with the decisions of the King, be 
printed before the legislative session which was to be next 
after the expiration of three years from thence. Tlie cause 
of the motion waa some doubt of the King^a favour to the 
reported Codes, The evident purpose waa to prevail ujion 
him to give his opinion on both the Codes before they Avere 
submitted to the Legislature, and to give it as early as could 
hei The enemies of Law Reform would then have less time 
for intrigues and there would not be any fear of a subsequent 
use of the King's veto power, if the Legislature passed the 
Codes as recommended by the King, The opposition knew, 
that the ^linister of Justice, who held that office in the yeare 
1810 — ^1829, had been in favour of Law Kcfornij aud done 
every thing in his power to forward it, but that hia auccessor, 
who held the office in 1829 — 1840, was adverse to it; and 
although the office then came in other hands, fear cxiated 
that the power would again be given to men as unfavourable 
tp the Reform, aa the minister of 1829 — 1840. 

^^ The Legislature did not go quite the length as the oppo- 
sition member jufit spoken ofj but did nevertheless resolve: — 

'^ That commissioners should be appoint tid to revise the 
Reported Civil and Penal Code, and to report to tlie King 
every part so reviacc), and idm the .statute necessary for the 



new Codes dupersedlng the old without deranging the duo 
course of justice; 

** That every part so reported should be examined by the 
l^ng and, when definitively prepared, printed ; and 

" That the whole should be printed before the next legis- 
lative session after the expiration of three years from thence, 
at which session the Legislature hoped to receive the King's 
opinion on the matter. 

'■ " The commissioners were appointed by the King accord- 
ingly, at first only among men who had not been active in 
framing the Beported Code. But in 1844 there were some 
new commissioners appointed, among whom was also the 
man who had been the most active framer of the Beported 
Code, and who now became the most active reviser, John 
Gabriel Bichert, the most eminent among Swedish jurists 
now living. 

*^ Since that time, the several revised parts of the Code have 
been reported, in the years 1844, 1847, 1849, and 1850. In 
the present year the commission has been dissolved. 

" The Code is now three times reported ; but as yet the 
penal part is the only one upon which the Legislature has 
seriously acted. That was in the sessions 1844 — 1845, and 
1847 — 1848. In each of those sessions the passing of that 
part with some amendments was recommended by the King. 
But already in 1844 there appeared a strong reluctance to it 
among the nobility and clergy ; and although the Legislature 
then passed the recommended system of punishments, that 
indefinite declaration, as was perfectly foreseen, did not 
prevent the defeat of the whole in the session 1847 — 1848 ; 
and in the last legislative session, 1850-— 1851, when the 
reaction party in the nobility and clergy was still stronger, 
there was hardly any mention made of the Beported Code. . 
. *^ The penal part of it is still supposed to bo an object of the 
King's particular favour. But in that part are also to be 
found the enactments which are most feared by the reaction 
party : the abolition of the punishment of death for several 
crimes, to which it is still attached by the Law ; the total 
abolition of whipping, of confinement on a diet of bread and 
water, of the pillory, and of other inefiectlvo penalties, and 
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the subatitution of an improved ayatem of iniprisoniBent ; ns 
also the discretion conferred on the CourtSj aa to tlie extent of 
punishment for cases for which such a po\\'€r is not at 
present given. These points will certainly not be caiTied 
without hard fighting. 

« In the civil part of the Reported Code there are, on the 
contrary, no\r hardly any enactments to be dreaded by any 
party, if we are not to con&ldcr as such^ one prohibiting the 
creation of perpetuities in personal property {a consequence 
of what was done as to real property in 1810), and some 
few in favour of lessees, of servants, of illegitimate children, 
of liberty to dispose of real property by will, and of oral 
procedure. IS'evcrtheless, that part is certainly as much 
hated by the reaction party as the penal ; but the principal 
cause of this hatred is, I believe, not fear of anything that 
can be Introduced by it, but dislike of some enactments 
which are already the law of the land* The reason why 
the civil part of the Reported Code is to be rejected for their 
sake is, that they were embodied in it before their beiug 
passed, and are retained in it now. Those enact men ta regard 
the division of property between husband and wife, and the 
succession to the property of decenaed persona.** 

( Jb it canduded in our ntael Nimdtet'.} 



ART. X. — THE ECCLESIASTICAL COURTS, 

Second Report^ Fees (CcuTts of Law and Equity^ ^cJ) Ordered 
by the House of Commons to be printed, 14th August, 1850^ 
(711 Sessions 1850-51.) 

Unpopular as the Ecclesiastical Courts are, and strong as 
are the public prepossessions against them, the Report which 
stands at the head of this Article will be received with sen- 
timents of surprise and indignation throughout the countr}'. 
The abuses it details willj we belie vCj be found far to exceed 
in magnitude all similar examples in other public departments, 
and they present features of aggravated deformity that must 
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excite a general feelings of perplexity and amazement at the 
apathy of the government and of the people which has so long 
permitted them to exist. 

It is our intention to give a brief summary of the tenor of 
this Report. But previously to so doing, we deem it best to 
explain our views of the principles applicable to this question. 
Our duties are those of practical Law Reformers, and we 
should not be fulfilling our appropriate task were we to con- 
tent ourselves with an exposition of defects and abuses. It 
is incumbent on us, as far as lies in our power, to indicate 
the remedies that will reach the root of the grievances now 
under discussion. 

We consider the objections to the Ecclesiastical Courts to 
fipply, not merely to their administration, but to the fundar 
mental nature and constitution of their jurisdiction. A 
general concurrence of opinion has lately been established, 
among enlightened authorities on jurisprudence, with respect 
to the inexpediency .of maintaining a separate Equity or 
Chancery jurisdiction ; a proposition which has been fully 
discussed in the present and in other numbers of this Re- 
view. Now tlie principal objections which have been sug- 
gested against an independent Chancery jurisdiction may be 
urged with equal truth against the preservation of separate 
Ecclesiastical Courts. 

The business of those Courts is divisible into two branches, 
viz. the " contentious," chiefly consisting of cases involving 
the trial of disputed Wills of Personalty, and their " common 
form" or non-contested business, chiefly derived from the 
functions fulfilled by those tribunals as offices for the regis- 
tration of Wills and the granting of Probates. 

In suits relating to disputed Wills, the evidence (as in 
Chancery cases) consists of written evidence to the exclusion 
of oral testimony ; and the parties (as in Chancery cases) are 
exposed to enormous expenses, owing to the abuses with 
which the Court, abound and the distance at which, gen- 
erally speaking, they are situated from their residences. For 
these grievances (no less than for those which the Court of 
Chancery inflicts) local tribunals alone can aflbrd an efficient 
remedy ; a proposition on which it will bQ ^i^cdjess for us to 
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dilate, as our various Articles on Chancery will apply totidem 
verbis. 

With respect to the^" non-contested" business of the Eccle- 
siastical Courts, as offices for the deposit of Wills and for 
granting Probates, it will be self-evident that those ends may 
be most conveniently fulfilled (especially as regards the Wills 
of poor persons) by means of the different County Courts 
offices, combined, perhaps, with a common Index in London. 
These observations we have thought it necessary to make in 
connection with this Report, because there are some cases in 
which an exposure of the more salient features of public 
abuses may have a tendency to divert the attention of the 
community from its primary sources, unless those sources be 
at the same time plainly indicated. We may here remark, 
therefore, that we consider it certain, that the extinction of 
all the sinecures, and the reduction of the Court fees of the 
Ecclesiastical Courts, would not suffice to render those Courts 
cheap and accessible to the suitor, because he would be still 
exposed to the heavy charges of proctors and attorneys, from 
which it must be impossible to exempt him except by local 
Courts and offices near his own home, in which he could act 
for himself. 

We have been assured by a Judge of the County Courts, 
that there is no greater grievance than the difficulty and 
expense which are at present imposed on the humbler classes 
of society in obtaining Probates and Letters of Adminis- 
tration. Poor widows (according to our informant) are in 
this manner frequently robbed of the small unpaid earnings 
of their husbands, at a time when they may form their chief 
or only resource. Without Probates or Letters of Adminis- 
tration, they cannot sue in the County Courts, while the ex- 
pense of taking them out would . commonly swallow up the 
outstanding debts. 

No difference of opinion can, we believe, exist among im- 
partial men as to the necessity of remedying the abuses to 
which the Ecclesiastical Courts give rise. Hitherto the 
gentlemen interested in those abuses have nevertheless suo- 
cedeed in thwarting the government, controlling the legisla- 
ture, and setting public opinion at defiance.. But their 
success has obviously been attributable, not to their own in- 



herent strength^ but to the apathy of the constituencies on 
the subject of Law Reform — an apathy that happily has 
ceased to exist The establishment of the County Courts, 
which have practically taught the electors the feasibility and 
the advantages of a cheap administration of the Law (com- 
bined with the reiterated debates that have lately occurred in 
both Houses on various measures for the improvement of our 
legal system), have given a new impetus to the cause of Law 
Reform. No doubt, therefore, exists, that when the state of 
the Ecclesiastical Courts shall be brought forward in the 
next session of Parliament (as we understand is intended), the 
question will be discussed under circumstances highly favour- 
able to the success of the advocates of a complete correction 
of their abuses. We shall now proceed to place succinctly 
before our readers a few of the facts disclosed by this Report. 

Of the "common form" business of the kingdom, two- 
fifths passes through the Prerogative Court of Canterbury. 
The fees for the year ending March 31, 1848, amounted to 
no less than 30,832/., out of which sum the Judge received 
3,923i, the Registrar 8,508/., the Deputy Registrars 2,803t, 
and the rest was applied to the general expenses of the office. 
A sum of 6,760/. was received in the same year by certain 
offices as discount on Stamps, a source of emolument that has 
since been put an end to. 

The office of Registrar, which is in the gift of the Arch- 
bishop, is a sinecure. So completely is this the case, that it 
has been the practice to grant it, like landed property, for 
three lives. " The late Archbishop, when one of these dropped, 
did not exercise the power he had of inserting a fresh one } 
but the office now is full for three lives, the present Arch- 
bishop having added another to the two existing lives." Be^ 

Besides the Deputy Registrars, there are subordinate 
officers, called Clerks of Seals, who do not perform their 
duties in person, though expressly required to do so by Act 
of Parliatoent. An attempt has lately been made to obtain 
power to impose fresh fees for payment of the Clerks who 
actually do the work, which was refused by the authorities. 

In the Chester Ecclesiastical Court, the gross fees on an 
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average of the last three years, were 9,181/., from which the 
Chancellor received a net income of 1,652Z., the Registrar 
one of 4,523/. (together with 250/, commission, for money 
advanced by him for stamps). No table of fees is in existence. 

At Rochester, the Deputy Registrar exccutca the whole 
dtiticB of the Registmr's office, which is held jointly by two 
clergy men, who are paid two-thirda of the gross receipts of 
the office, the deputy defraying the cost of the office out of 
hia third* Our space will not permit us to multiply examples 
of these abusesj which have been carried to sueh an extent 
that in one instance the office of Registrar has been given 
to and is held by a female. (See Evidence, page 9L) 

The greatest and most enlightened authorities on Jurispru- 
dence, from Jeremy Bcntham to Lord Langdale, have con- 
curred iu condemning the practice of levying fees upon euitor&j 
even when the amount imposed is wliolly employed iu the 
necessary expenses of Courts of Justice. What, then, are we 
to think of the exaction of such fees for the purpose of 
nmintaining a most odious system of sinecures ? If sinecures 
are to be tolerated at all, it would be far better that they 
should be openly extracted from the revenues of the state 
than that they should be wrung from individuals under the 
pretence of justice. 

We earnestly commend to every friend of Law Keform 
the perusal, both of the Report, and the entire body of evi- 
dence by which it is accompanied, and we cannot doubt the 
conclusion at which he will arrive^ 



ART. Xr<— THE APPELLATE JUEISDICTION. 

It was once observed by Lord Denman, that we ought most 
resolutely to oppose the hankering of Judges after an inereasa 
of judicial force when their Courts get into arrear : he said, 
" If you once let them feel that this remedy will be appliedj 
the evil will be sure to exist and call for its application."^ 
We entirely subscribe to this sound opinion. Nevertheless, we 
must admit that the vast augmentation of judicial power in the 
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Court of Chancery during the last ten years, was recommended 
by the fact of an urgent pressure which had been increasing 
from the altered circumstances of the country ; and we have in 
a former Number expressed an opinion even in favour of the 
last addition to the number of Judges. Before proceeding 
farther, we may stop to note in what proportion the judicial 
force has been increased. After the creation of a Vice-Chan- 
cellor in 1813, — whieh, considering the interruptions to the 
Chancellor's judicial by his political functions, and consider- 
ing also the limited number of hours given to the sittings at 
the Soils, might be said nearly, if not quite, to double the 
former judicial force, — there were two Vice-Chancellors add- 
ed in 1841, which was again an increase twofold, or four- 
fold compared with 1813. Then came the late addition of 
two Vice-Chancellors, or fifty per cent, as compared with 
1841, and sixfold as compared^ with 1813. There may be 
perfectly good reason for so enormous an addition; it is, 
however, extremely probable that it may be found not per- 
manently requisite, unless the whole system of the Court be 
materially changed. 

That a considerable increase in the business of the Court 
had taken place there can be no doubt. The nature of the 
business had undergone an alteration, and an alteration which 
made greater demands upon the time of the Judges. Yet 
one fact is incontestable ; until Lord Cottenham fell ill, there 
was little or no arrear. Another fact is equally undisputed ; 
the arrear has been greatly increased since he retired ; and 
that in a very much greater degree than can be accounted for 
by the temporary illness of two of the Judges. Some have 
aaid that it would have been more satisfactory if the addition 
of two Vice-Chancellors had been postponed until the experi- 
ment was tried how far Lord Truro, with two able Vice- 
Chancellors and a Master of the KoUs determined to exert 
himself strenuously, could have kept the arrears from increas- 
ing. We are not of this opinion ; because, even if he had 
so succeeded, there would still have been the original amount 
of arrear ; and also because we think there was no reason what- 
ever to believe that he could have even prevented its further 
increase. Yet, with all respect for that very able and most hard- 
working individual, whom it would b^ impossible to praise 



too much for unsparing sacrifice of himself in discharging his 
duties^ we are bound to admit his being unequal to the task 
of getting through business ; and the interests of the suitor 
absolutely required that provision should be made for giving 
them a reasonable chance of having their causes tried. Nor 
ought we to consider the price as too high which has been 
paid, for at once retaining the valuable sei^vices of the Judge 
and giving the parties a prospect of obtaining his decision. 

There isj however one other price which it seems there 
will he a risk of being called to paj for the same benefits. The 
judgment 9 in the Court of Chancery are greatly in arrcar, — 
ill an arrear out of all proportion to that of causes unheard, 
We have already^ in our account of Lord Cottenham*8 secoad 
Chance] lorshipj dwelt on the great evila of the course too 
often of late pursued by him — by hia successors still more. 
But in one department of hia office, the evil is greater still 
than in Chancery ; in the House of LordSj though the Session 
has been of the full average leagth, and the number of daja 
devoted to judioial business above the average, we believe 
there is no instance of so few causes being disposed of* and 
it is said that not one Scotch Appeal has been decided. 
Some accounts say only one; others not one: we care not 
which statement is correct : the parties whose appeals have 
been fuUy heard must wait till next year before they can 
have the decisioLS to which they were entitled^ some of them 
before Easter, others before Augustp Accordingly it is vain 
to deny that great discontent prevails in Scotland, and the 
consequence is the agitation of projects for changing the ap- 
pellate judicature. 

We consider that there is much risk of some rash step 
being taken on this very important question ^ — a question 
important both to the Scotch judicial system and to the con- 
stitutional functions of the House of Lords, The English 
Law adTisers of the Crown are* in a degree never before 
known under any other Ministry^ unacquainted with every 
thing relating to this subject; and a person might be most 
strongly inclined to commend certain leading members of the 
present Ministry without being able to affirm that they were 
•incapable of acting in a headloni^, unreflecting manner, upon 
rnattera of great delicacy m well aa gnivo importance* Our 



.countrymen North of the Tweed, too, seem well disposed to 
hail measures which promise the multiplication of high legal 
offices. Indeed, this is a circumstance never to be lost sight of 
in discussing plans of judicial reform. We have in the out- 
set of these observations noted the wise dictum of an illus^ 
trious magistrate, — his warning against teaching Judges, that 
if the business of their Courts gets into arrear, new helpmates 
will be given them. We consider it our duty to guard the 
Government and the Public against another pressure, likely 
enough at all times to be exerted in favour of creating new 
legal offices, the direct interests of the Legal Profession. 

The Scotch lawyers, it is understood, are anxious for a 
change in the Appellate Jurisdiction of the House of Lords^ 
They complain that there is a heavy arrear of undecided 
appeals. The arrear is of two kinds — cases not yet heard, 
and cases heard, but not decided. To this it is answered, 
that the arrear is temporary and accidental ; for there was no 
arrear at all at the end of the Session 1850 — all the causes 
set down previous to that Session had been heard, all the 
causes heard had been decided. It would be somewhat too 
absurd to make a general and permanent change in the esta- 
blished course of the House of Lords, because during a single 
.Session the business had fallen into arrear. But it is alleged 
"that a Chancellor may be appointed who never had any ex- 
perience of Scotch cases; that this has happened, and may 
happen again* The answer is, that Chancellors who had 
never happened to practise in Scotch causes have been found 
fuUy adequate to conduct the appellate judicature, and have 
given entire satisfaction to the suitors. Lord Lyndhurst, 
during his first Chancellorship, had no help from any Law 
Lord acquainted with Scotch procedure, and he had never 
probably seen a Scotch case — certainly never above one or 
two — when he came upon the Woolsack ; yet he left no 
arrear when he quitted it, and no complaint was ever made 
jof the judgments which he moved. 

. Those who are anxious for a change in the Appellate Juris*" 
Miction seem aware that there cannot be any plan adopted 
Lwhich should assimilate the hearing of Scotch cases to the 
hearing of English and Irish, by calling in the Judges to 
ia^idst theiLojda. The objections to this course are quite 
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insuperable, as we showed in our Number for last February. 
Therefore another plan is suggested — that of giving the 
Hoiise Scotch Law Assessors. " Create a great officer," say 
the projectors — " endow him amply, in order that you may- 
obtain a person of eniinence in the profession — a person in 
whom the Lords can confide; and you thus furnish their 
Lordships with the help they now stand in need of." But 
wherefore must it be one, and not two or three? In the 
multitude of counsellors there is safety, said the wise man ; 
and perhaps of all counsellors this applies most to assessors, 
who are to give both information and advice, and who may be 
a check on each other as to the information they communi- 
cate, they being somewhat in the nature of witnesses as well 
as counsellor^p To the Scottish mincl, too, we ehoiild appre- 
hend that if the croation of one such highly distinguished and 
amply endowed place be agreeable, the creution of two or 
three would not prove otherwise than acceptable ; that, at all 
events, our Northern brethren might make up their minds to 
bear the evils which such an e^itension of the plan would 
produce, of increased office and patronage^ in consideration of 
the increased benefits it would confer upon the constitution of 
the supreme judicature. 

But we have all along been supposing the new formation, 
whether in the singular number or the plural, to be mere 
assessors. Would it be so? We more than doubt it. The 
argument in favour of giving this help to the House of Lords 
asjjumea that those who preside over its judicial business are 
unacquainted with Scotch process. Then would they not 
rely altogether, or almost altogether, upon these Aasessors? 
If there were but one, we take it to bo clear that this would 
be inevitable. But were it not so, can any one doubt that in 
England it would be universally and firmly believed to be so ? 
There cannot be a doubt that the judgments of the three 
would go forth to the people — aye, and to the Court and the 
Bar of Scotland — as those not of the House of Lords, but 
of the Assessors. Would this give them much weight? 
Would it clothe them with the authority which hitherto they 
have had ? Would the Profession — would the Judges — be 
eatisfied to have one of themselves set up in authority over 
the thirteen Judges of Scotland ? It must be ever borne in 



mind that hitherto the Chancellor has been a person of emi- 
nence at the English Bar; and this has given him both 
greater authority with the Scotch Court, and a greater title 
to that authority, by giving him a greater general judicial 
capacity. The Scotch Assessor would be wholly without any 
such claims to deference — he would be a mere Scotch lawyer. 

But there is a further objection to creating either one or 
more such high offices* There is not enough, or any thing 
like enough, to employ them. It was stated in our Number 
for February, from the returns before Parliament, that the 
average of Scotch causes for the last twenty years was 
twenty-seven yearly. How many of these turned upon mere 
Scotch law? Certainly nothing like the majority — pro- 
bably not above a third. The rest were on points of mer- 
cantile law, or of evidence, or of construction of statutory 
provisions ; on all of which the opinion of the gentlemen from 
Scotland would not only be unnecessary, but would be of 
really no value compared with that of the English Law Lord 
or Lords. Then observe the result of this. That important 
individual would be richly endowed for the purpose of work- 
ing eight or nine days in a year. But that is not all : he 
would become, from want of practice, daily less and less fit 
to do his work on those few days ; and as to his being of any 
use to the House (which has been suggested) on English Law 
or Equity cases, we conclude that he would carefully avoid 
the ridicule of answering any questions put to him on such 
matters, in case the House should ever happen to incur the 
yet greater ridicule of putting these questions. 

We have heard it said that there being little or no con- 
fidence in the Appellate Jurisdiction as now exercised, this 
would speedily revive were the proposed change to take place. 
We think the want of confidence is not well founded, and 
that it will speedily pjiss away. It arises mainly from the 
arrear ; and with that arrear it will, we hope, cease* But aa 
to the confidence expected from making an Assessor, there has 
enough been said in discussing the plan to show how little 
reliance can be placed on that. Half the Profession (in Scot- 
land) is for one, their political adherent ; half for another, 
standing in the same relation to them. We may be quite 
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Certain tLat the oonfidence will follow the (choice ; and that 
any thing like a general assent to the judgments of the House 
will be as little to be expected as a general assent to the 
choice of the Assessor. 

It ought, in these discussions, never to be forgotten, that 
while all must admit the anomaly which arises from the 
appeal on Scotch causes lying out of Scotland, all are equally 
ready to allow that, generaUy speaking, great satisfaction has 
been given by the manner in which the judicial business has 
been conducted ; that many of the most important decisions 
on points of mere Scotch Law have been made by English 
lawyers, with the entire assent of the Scotch Courts, even 
where these decrees have been reversed ; and that the judg- 
ments of the Lords have been received with unvaried defer- 
ence and respect at all times by both the people of Scotland 
and the Profession, chiefly because they were not the judg- 
ments of persons belonging to the Scotch Court. He must 
be a very bold speculator who will have the confidence to 
pronounce the same result from a Court of Appeal, moving 
under the officer whom it is proposed to import from Scot- 
land ; and assuredly any thing more hurtful both to the judi- 
cial system of the country and to the House of Lords could 
not well happen, than in ceasing to command the respect of 
its people and their Judges. 



ART. XIL— OFFICL^L INVESTIGATION OF TITLES. 

Outlines of a Ftan for insuring the Stability and reducing the 

Expense of investigating Titles to Landed Property by means of 
' their Official Investigation and Certification. "By Henry Tyr- 

WHiTT Frend, Barrister-at-Law. London: Benning and Co. 

1850. 
Copy of a Report dated May 3, 1851, from the Incumbered 

Estate^ Commissioners of Irelandy with respect to their proceed- 
' ings. Ordered by the House of Commons to be printed May 
. 5. 1851. No. 258. 

To many of our readers it may have been matter of regret 
that the Session of 1851 has been allowed to pass away 
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without securing for the Public the long-anticipated ad- 
vantages of the General Begistration of Assurances. The 
subject of Registration bad been so carefully discussed in the 
elaborate Reports of the Real Property Commissioners ; the 
bill which was to regulate the system had apparently been 
framed with such elaborate exactness; the attempt to in- 
troduce a similar measure had so often been repeated^ and 
that too under the auspices of many who seemed eminently 
qualified to pronounce in its favour, that the very delay which 
has reserved the final discussion of the present scheme for 
another Session might naturally lead to disappointment, if it 
were not held to presage ultimate failure. Failure, however, 
we do not anticipate ; the demand for an improved system of 
dealing with the assurance of land is daily becoming more 
imperative, and we have little doubt that Begistration, in 
some shape, must be involved in any such system. Mean-* 
while, the very delay may have its advantages. An oppor- 
tunity is afibrded for a more accurate investigation of the 
details of the proposed scheme ; the objections which have 
been urged against it may be examined ; and if any of them 
prove unanswerable, there is at least time to introduce amend- 
ments. And, indeed, it would be too much to expect that 
any scheme involving such large and important changes 
should be found free from imperfections; yet, were its 
operation better understood, many of the objections which 
have appeared to possess the greatest weight might cease to 
be formidable. Thus we think its introduction might be con- 
siderably furthered by a short exposition of some of the 
features of the present system of investigating the title to 
real property, and of the results which would probably be 
consequent on Kegistration ; that is, if, as we doubt not, 
such an exposition could be made sufficiently intelligible to 
be interesting to general readers, or at least to those readers 
who are personally concerned in the reduction of the cost of 
the examination of title. 

Our present object, however, is not so much to direct the 
attention of our readers to the details of the system of Re- 
gistration as to bring before their notice a scheme for the 
employment, under certain circumstances, of official inves- 



tigation in matters of title,^ — a acheme which would appear to 
be almost mdii^pensable m a Bupplementnl measure in orJer 
to secure the full advantages of Kegktratioiij but whicbj even 
\iewed indepcndeutly and apart from this measure, majr bo 
well worthy of attention. The propositiou ia uot a novel 
oue ; indeed the principle on which it is founded has, as most 
of our readers will be aware, been already adopted in certaia 
casea iu Ireland^ where it is used in connexion with the 
General Register ; and the experience of the working of tlie 
system there employed appears sufficient to warrant the con- 
clusion , that in nmodt/ied form it might l>e very advantageously 
extended to England. It may be well to refer at greater 
length to these examples in Irelandj aa hereafter we shall 
take leave to found some arguments on them, when we 
attempt to anticipate some of the objections to which the 
scheme is open. Firsts then, under the 11 & 12 Vict, c 48.* 
(Ireland), where land in Ireland is subject to any incumbrance, 
the owner is empowered to enter into a contract for its e^ile, 
subject to tlie approbation of the Court of Cbanceryj and may 
afterwards make application to the Court to confirm the con- 
tract ; or the owner or certain of the incumbrancers may at 
once make similar application for an order for sale- Upoa 
either of such applications the Court may make a reference 
to the master to inquire Into the partieulara of the proposed 
sale, and on receiving bis report may order a sale, and the 
assurance made upon such an order vests the huid in the 
purchaser ahsoluieli/ and mdefeasibl^ (subject to the saving 
of certain rights, e. g,^ tithes, existing tenancies, &c,)p An 
owner or incumbrancer may also, in certain circumstance^ 
sell without the order of the Court ; but, in this case, the 
purchaser docs not obtain a title as agaimi ail the world uutil 
after the expiration of live years from the time of his pur- 
chase. Secondly, under the 12 & 13 Vict, c, 77. (Ireland^ 
a sale by the Incumbered Estates Commissioners gives aa 
absolute and indefeasible title (j?ubjcct to exceptions similar 
to those to which we have before alluded). The Com- 
raissionerB can also make orders in certun instances for par- 
titions and exchanges* And conveyances, &c,, made for the 
purpose of carrying out such partitions and exchanges, are to 

^ See Sectioivi 27, 28, 43. 44. ' &?0 Sections 27, 28, 



be conclusive. An assurance made under this last^mentioned 
Act is also to form a new head of title for the purpose of 
K^stration (13 & 14 Vict. c. 72, § 5. Ireland). It may be 
added, that under each of the Acts 11 & 12 Vict. c. 48., 
12 & 13 Vict. c. 77., various powers are given for facilitating 
sales, among which may be particularly mentioned the power 
of apportioning rentoharge. The objection may, however, be 
urged, that these Acts severally relate to incumbered estates 
only ; in regard to which they sometimes enable the owners 
of limited and partial interests to enforce sales; but we 
need scarcely observe that, in referring to them, it is not 
our object to call attention to the system of forced sales, but 
merely to the principle which has here been recognised, — that 
in certain cases, absolute and indefeasible titles can be safely 
conferred through means of oflScial investigation. It will be 
seen in the sequel that the occasions for which we advocate 
the adoption of the same principle in England are chiefly 
those, in which a sale can now be ordered by a Court of com- 
petent jurisdiction, or where all the parties interested in any 
property are in esse and competent, and are willing to con- 
sent to a sale. Before, however, proceeding to examine at 
length the cases in which its application would be most 
suitable, and the modes of carrying it into effect, a few 
observations may be useful on the advantages, which would 
accrue from it when employed in connexion with a General 
Register. 

Among the benefits to be derived from Registration it 
will be sufficient, for our present purpose, to notice the 
following: that no assurance executed subsequently to the 
introduction of the General Register is to prejudice a pur- 
chaser or mortgagee, unless it appears upon the Register. So 
far therefore as the Register goes back^ he may be satisfied 
that he has the coniplete title before him, and he will no 
longer be put to expense or inconvenience in order to arrive 
at the proof of the negative, — viz., that no document which 
might materially affect his interests has been suppressed. 
But let us suppose that Registration is confined to those 
events and assurances only which take place or are executed 
subsequently to its introduction; — and what will be the prac- 
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tical effect ? In that case its advantages, however important, 
can but be gradually developed. The mere existence of a 
General Begister will not, independently of any collateral 
measure, dispense with the fifty or sixty years' title which is 
now usually required. Thus, supposing it to be established 
in the year 1852, although it might satisfy a purchaser in 
1860 of the completeness of the title subsequent to 1852, 
yet, in regard to the previous title, the same kind of in-? 
vestigation as is now usual, would obviously still be necessary. 
If, however, a plan could be devised by which, at the option 
of the parties interested^ the whole title to any specified pro- 
perty could at once be placed upon the Kegister; then, as 
to such property, the beneficial operation of Registration 
might be at once experienced ; and such in effect is the result 
of an official investigation like that of the Incumbered Estates 
Commissioners, which cuts the knot by wiping out all the 
previous title, and furnishing a certificate or assurance which 
is to form a new head of title in the Kegister, 

The success, however, of the plan of official investigation 
of title is not involved in the existence of a General Register. 
On the contrary, the scheme possesses many iotrinsic advan- 
tages, and for the sake of these Mr. Frend, in his pamphlet, 
proposes its adoption independently of Registration, which 
he, however, allows would be a " very desirable adjunct " to 
its operations; but these advantages may perhaps be dis- 
cussed with more convenience after we have referred to the 
modes which have been suggested for carrying out the scheme. 
These are twofold: — first, a Commission specially appointed 
for the purpose; secondly, an alteration in the practice of 
the Court of Chancery. With regard to the former, which 
is advocated by Mr. Frend ^ we cannot do better than present 
our readers with his own outline of it. He proposes ; — 



* Mr. Frend (p. 8, &c.) makes some useful comments on the scheme which 
has sometimes been suggested of assuring land in the same way as stock, by. 
means of transfers in the General Registry ; in other words, by making the 
Register itself the legal title to land, instead of being the criterion of the toni' 
pletenesa of the abstract of title which may be furnished. Mr. Frend dwells 
upon the difference of the subject-matter of stock and land. To the former a 
merely numerical yalue attaches; while as to the latter, the identity of the 



" I. That there shall be constituted, by Act of Parliament, a 
Board or Court of paid Commissioners, sworn to secrecy, whose 
duty it shall be to examine into suck titles to landed estates as are 
volufUarUt/ brought under their official inspection. 

** IL That the Commissioners shall, on the completion by them 
of the examination of each title submitted to their notice, grant a 
sealed certificate, descriptive of the precise state of all the then 
existing estates, rights, and interests, both legal and equitable, in 
the land ; for which purpose the applicant for the certificate will 
of course be required to produce to the Commissioners a complete 
abstract of the title, and to verify it, as well by the production of 
the originals of the abstracted documents, as by proof satisfactory 
to the Commissioners, of the occurrence of such deaths, marriages, 
births, heirships, and other extraneous matters, as are essential to 
be proved in verification of title disclosed.^ 

*' III. That in order to aid the Commissioners to perform the 
functions of their office with a due regard to the possible interests 
of third parties, and at the same time to simplify, as far as may be, 
the contents of the official certificates, the Commissioners shall be 
invested with the power of submitting doubtful points of construc- 
tion on written documents, in the form of cases for the opinion of 
the Judges, whose decision on the points submitted to them shall 
(after due notice for, and argument on behalf of the persons pos- 
sibly interested under the doubtful document) be final. 

*' IV. That an official certificate shall not be issued until after 

subject-matter has itself a value. We may further remark, that a trust (sepa- 
rating the legal from the beneficial ownership) may prove less convenient in the 
ease of land than in stock, because the former requires a greater degree of 
personal superintendence from the cestuique trust than the latter. 

' '* It will be observed, from this and the following fourth and sixth heads of 
the proposal, that the insertion in certificates of an express saving of the rights of 
third parties, claiming under instruments not produced before the Commission, 
is not contemplated. It appears to me that, by requiring sufficient publicity to 
be given by advertisement of the intention to certify a title, previously to the 
actual grant of the certificate, and by suspending the conclusive operation of the 
certificate for five years after its date, the rights of third parties will be amply 
guarded, while the value of the certificate would clearly be fearfully depreciated, 
were it to contain such an express saving of rights as above alluded to. 

*' Although not so mentioned in the text, it might be found requisite to append 
to each certificate a schedule, or for the Commissioners to preserve a list of the 
documents perused by them, nof, of course, for the purpose of fixing purchasers 
or mortgagees with notice of, or the necessity of inspecting those documents, 
but merely of determining whether claims made during the suspensory period of 
five years, do or do not arise under instruments already adjudicated upon." 
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the intention to grant the same shall have l)e^n sufficiently notified 
by advertisements, to be inserted in the London Gazette and iii 
one or more newspapers circulating in the immediate locality o£ 
the land, the title to which is to form the subject-matter of the 
certificate, — such advertisements not necessarily disclosing the 
intended contents of the certificate, but describing, in general 
terms, the locality and boundaries of the estate, the title to which, 
has been brought under the Commissioners' notice, and requiring 
or calling upon all claimants (if any), not parties to the application 
for the certificate, to come in before the Commission and produce 
and support their claims. 

** V. That the Commission shall be invested with the power of 
directing issues to try the validity of disputed rights or claims, or, 
at the option of the applicant for the certificate, to grant the latter 
conditionally or in subjection to such disputed rights or claims. 

" VI. That an official certificate shall, on its grant, be prima 
facie evidence of the state of title thereby certified, and (by ana- 
logy to the old law of non-claim on fines) shall, after the lapse of 
&7Q years, be final and conclusive evidence against all the world. 

" VII. That the original of each certificate shall be preserved 
and registered, and an office copy thereof be evidence. And (but 
this is of more questionable expediency) that the register of certi- 
ficates shall be open to public inspection, and constructive notice 
to all persons. 

" VIIL That whenever certificates are granted, upon tl^e appli- 
cation of tenants for life, or other partial owners having the lawful 
custody of the title deeds, (and the custody of, or control over, the 
deeds, it may be here remarked, would necessarily be a condition 
precedent to the application for a certificate), the costs of the ap- 
plication for, and the grant of the certificate shall, at the applicant*a 
option, be charged on the land, and be made payable to Govern- 
ment, with interest, by yearly or other periodical instalments. 

" IX. That the Commission shall be primarily paid out of the 
Consolidated Fund, but ultimately by the owners of estates, thq 
titles to which are certified. 

" X. That the Commission shall be empowered to grant either 
general and absolute or special certificates; thus, if any given 
applicant satisfactorily prove that he is absolutely seised in fee 
simple, the certificate would be absolute and unconditional, and 
simply certify the applicant's seisin in fee at some given date ; but 
if, on the contrary, the question of whether the applicant is or is 
not seised of the fee depends upon an unproven fact, such as that of 
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his elder brother having died childless, then the certificate wc 
be special and conditional, and certify to the effect that the ap 
cant is the absolute owner, if his brother died childless. 

" XL That the Commissioners shall have power to frame ri 
(certified by them to, and approved of by, the Lord Chancellor i 
one or more of the Common Law Judge^with regard to the nat 
of the evidence to be received and admitted of extrinsic facts, i 
relative to other matters necessary for the guidance of the C< 
mission in their operations. 

** XIL, and lastly. That trustees for minors, and others un 
disability, shall (subject, of course, to proper checks) have the ] 
power of applying for certificates as their cestuis qui trusi 
would have possessed if of legal capacity ; the costs of the appl 
tion in such cases being either charged on the land, or paid ou 
the general trust estate." 

The second plan to which we have referred consists in 
alteration of the practice of the Court of Chancery, un 
which it might be invested with the power of granting ( 
tificates of a similar character, or at least, on the occasioi 
any sale made under its own direction, of conferring on 
purchaser an absolute title. 

To show the change in practice which would be introdu 
in the case of any sale made under the direction of the Coi 
it may be well first to notice the proceedings w^hich are 
present usual under similar circumstances. Suppose, tl: 
a decree made that a given property shall be sold with 
approbation of the Master, and that the sale is thereu 
carried out under conditions which have been framed \^ 
his sanction. The intended purchaser investigates the t 
in the usual way, and, if satisfied with it, can proceed 
complete his contract. If, however, upon looking into 
abstract, he meets with any objection which cannot be 
posed of out of Court, he must procure an order for refere 
to the Master to look into the title.^ 

We believe that an idea is prevalent that a sale by 
Court of Chancery will even now confer an absolute til 
but, not to mention the circumstance that a purchaser \ 
agrees to buy, subject to special conditions, contracts f 

> See Dan. Cb. Pr. pp. 1195. 1200, 1201. 
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merely qualified title, it is plain that, if he accept the title 
without a reference to the Court, he does so in reliance on 
the discretion only of his professional advisers ; and even in 
those cases where he takes the opinion of the Court, it is 
submitted that, ho\7evcr much such an opinion may be en- 
titled to deference as an authority, it is only binding on those 
who are parties ^ to the suit. If bo, it follows that, although 
the judicial sanction of a sale might primd facie be presumed 
to affijrd some guarantee that it is properly made, and that 
the Court in making the order for a sale has not interfered 
with or overlooked the rights of any one who might be 
entitled to oppose such an ordefj — that is to say, that the title 
is indisputably good, —yet, in practice, it cannot be inferred 
that such is the fact \ at leasts so far as relates to the systera 
at present employed by the Court of Chunceryp And hence, 
in cases where property has been sold under the Court, in 
the event of any fresh dealiugs, — as, for instance^ upon the 
occasion of a Sale or mortgage^ — the usual investigation is 
generally adopted ; whilst the only effect of the proceedirige 
in Court will probably have been a material increase in the 
number of documents of title, the length of the abstract^ and 
the consequent expenses.^ 

But may it not be possible, among other Reforms in the 
proceedings of the Court of Chancery, to introduce into its 
practice proceedings founded on those principles ^which are 
carried out in the Acts relating to Ireland^ to which we have 
already referred ? — For instance, to take those cases only in 
which the Court has at present authority to direct a sale; — 
supposing, in the first place, a reference be made to the Master 
directing him to inquire, whether all those parties, whose 
concurrence might be desirable, were before the Court, ^ — 

> In Beiiiiett £, Hamlll, 2 Sch. & Lcf, pp. 577, 578,, Lord Redeadale oh^ 
serve*?^ **■ A purchaser bos a right to p res Lime that the Court has taken the sleps 
necessary to iiivfistigate the rights of the parties, and that it has on that investi- 
gation properly deore^d a. sale ; then he is to s^q that all proper parties to be 
lionnd are before the Court, and he has futibet to see that taking the conveyance 
lie takes a title which cannot be ImpeacbfKl aliunde^ he has no right to call 
upon the Court to protect him from a title net in isswe in ttie cause* and in no 
way affected by the decree." 

' See Prpston on Abst. voL L pp, I SS, 1 RS, 1 90. 
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that with this end in view, the Master investigated the title 
and reported thereon ; and that he were also empowered to 
add new parties to the proceedings as might appear expedient ; 
and lastly, that the Court, upon the Master's Report, exercised 
its usual discretionary power, by refusing a sale: with some 
additional precautionary measures with reference to the kind 
of investigation to be made by the Master, the nature of the 
evidence to be required, and the degree of publicity which it 
would be incumbent to give to such proceedings, — would it 
afterwards be hazardous to provide, that in the event of an 
order absolute for sale, a purchaser should therefore be entitled 
to obtain an order vesting the subject-matter of his bargain 
in himself, and that such order should confer upon him an 
indefeasible title, and might be inserted n the general Re- 
gister as a new head of title ? Moreover, if the system could 
be worked out in the Court of Chancery in reference to those 
sales which now come within its ordinary province, there does 
not seem to be any reason why it should not be extended even 
to other cases, so as to confer upon the Court the power of 
making absolute vesting orders, or granting absolute or con- 
ditional certificates, such as those suggested by Mr. Frend, 
which might, under certain circumstances, be employed to fa- 
cilitate such sales, partitions, exchanges, and other dealings 
of a similar character as would be ordinarily carried out in- 
dependently of the Court of Chancery, 

Such an assertion may at first sight seem paradoxical, — 
the expenses of any proceedings connected with the High 
Court of Chancery are usually so enormous, that people 
hesitate before they have recourse to its assistance; — but let 
us consider some of the advantages which might be antici- 
pated from the existence of an authority capable of conferring 
indefeasible titles. 

By the plan proposed, whether such authority were vested 
in a Commission or the Court of Chancery, one official in- 
vestigation only would take place as a preliminary measure. 
This, it must be admitted, might prove more costly than an 
examination into title as at present conducted (independently 
of the Court); as well from the degree of accuracy which 
would be indispensable, as because it might sometimes be 
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necessary to take the opinion of the Court on points of 
doubtful construction. But, on the other hand, the costs 
which are now incurred in preliminary examinations of title 
for the purpose of settling conditions of aalcj wonld go some 
way towards defraying the expense of an oflScial investigation ; 
and this task once completed, however numerous the pur- 
chasers might bcj the vendor would be wholly relieved from 
the necessity of incurring any further expense or trouble 
for the supply of either abstracts or evidence. 

Then again the purchaser could 4iiFord to give a higher 
priccj as he too would avoid expense, whilst at the same 
time he obtained property enhanced in value by the simplicity 
and security of the new title. Thus* he would avoid all the 
expense of investigating the title, — he would receive a short '5 
and therefore inexpensive^ species of assurance^ as all recitals 
and covenants for title would of course be omitted ; and the 
only documents of title wonld at once be handed over to himj 
so that he would never be subject ed^ either to the expense of 
obtaining a covenant for the production of any of the earlier 
documents of titlc^ or^ after having obtained such a covenants 
to the trouble and difficulty of putting it in force, Agaioj 
upon any fresh dealing with the property, there would be 
no occasion to incur the expense and delay of perusing the 
title for the purpose of preparing conditions of sale, and the 
depreciation consequent on conditions of sale wonld be 
avoided: a sale or mortgage might be at once completed 
without the delay which is at present requisite for the perusal 
of title on behalf of the purchaser or mortgagee, and which 
BO frequently causes the most serious inconvenience ; and 
lastly, any mortgagee or new purchaser could, like the 
first purchaeer^ afford to make a larger advance, or give a 
higher price, Such^ we submit, would be the natural con- 
sequences of the simplicity of the new title ; at least, until, by 
a series of subsequent dealings, this title had been again 
rendered complex. 

But the benefits of the scheme are even still more obvious 
in regard to property which is of such a character that, 

^ In an assuraTice irom the IncumbEred Estates ComTnissioners, the CDnvey- 
fincc it^df, a tolerably lengtliy s^cbeduk of i>art:{>Is, and a plan, can be brDUglit 
into the compass of a single skin of parctimenU 



independently of the expense attendant upon the investigation 
of title, it would realise the best price if sold in small portions. 
Such is frequently the case with land adapted for the purpose 
of building ; and here, even if the title be in other respects 
satisfactory, yet, if it be long and complex, the economy of 
the scheme would be equally apparent; for the cost of a 
separate abstract, and separate perusal of title for every small 
portion, is often so disproportionately large in comparison 
with the value of the portion itself, as entirely to neutralise 
any advantage which might be derived from the subdivision 
of the property,^ 

As applied to those cases which are even now brought 
under the cognisance of the Court, the economy of the scheme 
is, if anything, still greater ; for here one abstract is prepared, 
and one investigation required as a preliminary, in order to 
ascertain what special conditions of sale should be adopted ; — 
upon the sale, a fresh copy of the abstract and a second in- 
vestigation is required by the purchaser, or every purchaser 
if their number be more than one :— the objections taken by 
any purchaser, either to the title or the form of the con- 
veyance, may be made the subject of a reference to the 
Master ^ and even then, exceptions may be taken to his 
Report, and the matter be finally brought before the Court. 

^ The following cases are instances : — In the first (which lately came under 
our own observation), property fitted for building and mostly held under the 
same title was put up for sale in upwards of ninety lots, — an individual lot^ 
apparently of average size and value, only fetched the sum of 165/. ; while the 
abstract furnished to this lot extended over more than 60 sheets. We recently 
heard of a similar instance in which building ground was sold in small lots by 
private contract, and although the title was by a special condition limited to 
commence in 1812, it was stated that the costs of the vendor for furnishing 
abstracts, &c. amounted to about 200Z. per acre, whilst the gross purchase- 
money only averaged 380/. per acre. Contrast with these the following state- 
ment, copied by the "Times" of Sept. 29. 185 J, from the *• Freeman's Jour« 
nal:*' — t' As an example of the very moderate sum for which an estate can b& 
sold in this (Incumbered Estates Commissioners) Court, we may mention the 
case of Samuel Dopping, owner, which estate was sold, and the amount, 76,225/. » 
distributed, for the small sum of 321/. Is, 5d. ; another, in the matter of Arthur 
Kobinson, owner, sold for 9200/., the costs of which, including survey, printing, 
rentals, and distribution of the fund, amounted to but 197/. I«. II <2." And see 
an instance mentioned in the " Times " of Oct. 15. 1851, where the high prices 
fetched at the sale of an estate are attributed to its having been put up in small 
lots. 

« See Dan. Ch. Pr. pp. 1190, &c., and 1204. 



Instead of all theae proceedings there would be but one m- 
vestigatioDj which would at once clear up all difficulties ; and 
we submit that the usual result would be, even in the first 
instance, not only a saving of expense, but also of time. 

The chief objection to the scheme as compared with the 
system at present in use, eeema to consist in thi©, that the 
former would neutnillse the effect of one of the principal 
existing safeguards against fraud. The security of the pur- 
chaser now depends upon his own diligent inquiries, and the 
very precautions taken by him for his own interest may 
I>revent the rights of third parties from being overlooked, 
and cougequently from being defeated ; but if once he could 
be relieved from all responsibility, any investigation on his 
part would become superfluous, and hence the security of any 
claimants other than the vendors, would then depend only 
upon the vigilance of the oflScial persons, to whose scrutiny 
the title would be submitted. Here however, we appeal 
with confidence to the authority afforded by the example of 
the Incumbered Estates Commission. I3y a return to an order 
of the House of Commons, dated the 5 th of May last, it 
appears that the number of estates sold to March 3L 1851, 
was 253, having an acreage iu the whole of 227,329 a,, 3 e,, 
34 p<, of which 210,000 were probably arable, being about 
^yth of the arable land of Ireland ; the total amount of pur- 
chase money of these estates was 1,350,6 16i Os, 4d ; and 
they had been disposed of to 587 purchasers, nearly one half 
of svhoin were purchasers of lots that sold respectively for 
sums not exceeding 1000/.* 

However much this Commission may have been condemned 
on account of the depreciation which has resulted from the 
immense amount of property, which it has at once forced into 
the market, we bear few, if any, complaints against the working 
of its machinery ; and if the system can be eaiely applied to 
Ireland in the case of incumbered property, why should it 
not with equal safety be extended to England in the case of 
property, either unincumbered or which would, according 

* It IS stated in the ** Times'* of Sept 29. 1851, that the total number of es- 
tates suld lip to the 2Sd St-iiteinber was 440 • the Amount of sales 3,654,500/. 12s. ; 
the number of conditional orders for &ale 1450; and the number of absohito 
orders 1S53. The nnmher of conveyances ^i&cuted to purchasers is stated In 
the '« Times" of Oct. IG. 1851 to be 999. 
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to the present system be sold under the direction of the 
Court, 

It can scarcely be a condition precedent for the success of 
the principle, that the only subject-matter to which it is 
applied should be incumbered property. That circumstance 
might indeed afford ground for a, forced sale, but not for any 
mode of sale which, for the sake of an incumbrancer, would be 
calculated unduly to risk the infliction of injury on any 
other person. Even granting that the change would oc^ 
casionaUy involve hardship, it might on the other hand pre- 
vent results, which, though in accordance with the established 
doctrines of Equity, can scarcely be regarded in any other 
light than as cases of practical hardship. It may be very 
true that a mere speculator who, when conscious of existing 
defects in any title, would consent to complete his purchase 
on the understandiog that a reduction should be made in the 
price of the property, can have but little claim for the as- 
sistance of the Court of Chancery as against third parties ; 
but the case of a bond fide purchaser, who gives an adequate 
price seems widely different. He surely is not unworthy of 
the protection of the Court, at least in comparison with others 
whose title may, according to the Kefinements of Equity be 
superior; but who from neglect to assert such title have 
given opportunity for inequitable proceedings on the part of 
the vendor. 

Further than this, the system now so prevalent of selling 
subject to special conditions of sale appears practically, if not 
theoretically, objectionable; for though it may be alleged 
with a show of reason, that a purchaser who buys subject to 
special conditions^, does so with his eyes opeu, and must 
therefore be content to abide the consequences ; still, the fact 
is, that in nine cases out of ten, a purchaser's notion of their 
nature is so vague, that he cannot be said to be really cog* 
nisant of them. His judgment, too, is influenced by that 
which more immediately attracts his attention, — the external 
character of the property offered for sale. He must often 
form his decision hastily whilst in a state of comparative 

' See some pertinent remarks on conditioos of sale and their effect in Hayeses 
Conv. vol. ii. p. 204. &c., 5th ed. 



Ignorance, anti must I here fore labour under great disAdYantage 
when dealing with a vendor, who knows his position^ chooses 
hia own occasion, and can act in the most guarded manner* 
Special conditions may indeed be frequently iraposedj ia 
order to obviate the necessity for complying with the triflmg, 
or sometimes w^himsical requisitions which are prompted ex 
superabimdante canteld of the conveyancer ; but as they may 
also be made a trap for ensnaring an unwary purchaser into 
contracting for property with a very complex title, at a price 
which would be reasonable only on the supposition that such 
title were really clearj, siraplCj and straightforward, they seem 
to operate with undue severity on the purchaser ; and any 
measure which would tend to diminish the employment of 
them might prove eminently beneficlaL 

We submit then, that the scheme of official investigation 
iSj in itaelfj one well worthy of consideration; we may ndd 
that it appears to possess this further excellence, — ^that it 
might be introduced without causing any violent or sudden 
change ; for although it might facilitate forced sales in those 
instancca where they may now be required, it would not give 
rise to any new occasion for them ; and in all other cases it 
would be employed only with the consent of all proper parties ; 
and ita application would therefore be gradual and inoffensive. 
Further than thisj independently of its bearing on Regis- 
tration, it appears to be a measure which would eminently 
tend to simplify title^ Grievous indeed are the complaints 
which are urged against the complexity of title; many 
the schemes which have l)een suggested for improvement ; 
whether these would be found sufficiently practical in their 
character may be questionablcj but at any rate official in- 
vestigation w^onld seem to be a condition precedent to their 
introduction. 

Assuming, however, that the system be sufficiently ad- 
vantageous to merit its adoption, the question remains how it 
would be best carried out; whether by a Special Commission 
for the purpose, or by an adaptation of the machinery of the 
Court of Chancery. From the experience which the public 
have had of the Court of Chancery and the Incumbered 
Estates Commission, there can be but little doubt that tlie 



preference would be given to a Commission. Yet there < 
not seem to be any reason why, with judicious changes, 
operations of the Court should not be carried on with as na 
economy and despatch, as that of a Commission ; and eve 
the latter were adopted, some arrangement might be m 
which would extend its working to those sales, which in 
natural order of things would still come under the cogniss 
of the Court of Chancery. Granting that the chang 
really desirable, the expense of a Commission should be b 
small obstacle ; and assuming that a General Kegister 
sooner or later be introduced, such a Commission might 
haps be usefully attached as part of the machinery of R<; 
tration. But if the creation of a Special Commission 
thought inexpedient, we see at least no reason why, am 
the various reforms of the practice of the Court of Chand 
measures might not be adopted for introducing some u: 
and efficient system of Official Investigation of Title. ^ 
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* We need scarcely remind our readers of the analogy which the pi ] 

system bears to that of the " fines " of our ancestors, or that the princi] • 

which it is founded are recognised in those cases of such frequent occurr : 

which, on a purchase under a ** parliamentary title," the distribution i 
purchase money is entrusted to the Court of Chancery. 



altering the character of the County Courts, by extending their 
Jurisdiction to 50/. By Joiik WiiiRiNGiOK Rogers, Esq., of 
the Middle Temple^ Earrister'at-Law^. London : Benning and 
Co., IB5Q, 

None of the various investigations which the general demand 
for Law Reforni haa given rise to in thia country has been 
entered on with greater zeet by the English public than that 
of the unwritten Code of Laws which peculiarly governe the 
Legal Profession itself. Our readers will remember that 
this subject has on more than one occasion been recently 
touched upon in the Laav Beview ; and we now cheerfuDy 
accord to the able writers of the three pamphlets before ua 
the credit which is so justly due to them for discussing in an 
open 3 candid J and f earless j but decorous manner, matters so 
extremely delicate for junior barristers to handle as the 
etiquette of the Bar^ and the conventional rulea by which the 
Bar of England are governed. A considerable movement 
took place on this subject last spring, chiefly among tlie 
junior Bar, and these works are some of its symptoms. They 
will probably be followed by more important results. 

We do not apprehend that other than good can come from 
such discussions. We have as little fear of an authentic 
announcement that in England the lawyer's " occupation *b 
gone," as of a retrograde movement to that rude state of 
society when every man is his own builder and his own 
clothier. With a hundred schemes for simplifying, cheapen- 
ingj and reforming the Law of England, the steady mind of 
John Bull id pretty well made up that lawyers, as well as 
physicians, engineers, and architects, are useful in their par- 
ticular calling I and our fellow citizens are not very likely 
to think worse of the Lejral Profession after bein^ enabled 
to look through that thick hedge of conventional rules with 
which the English Bar is bound round. The Bar is still 
regarded in thia con d try with respect, and events of too 
recent occurrence to refer to more particularly have tended 
to impress on the public mind the necessity of securing the 
wholesome check which their presence affords against the 
capricious exercise of judicial power. 



. We fear then not the prying eyes of puUic scrutiny, 
Law Beformers we sincerely believe the Bar of England c 
gain rather than suffer by a general reform of the Profess 
There is just now a growing feeling in this country ths 
many instances the forms and ceremonies which attend 
mere retainer of lawyers create expenses wholly useles 
the client^ and having nothing analogous to them in the c 
of professional assistance of any other kind ; and it is to 
perhaps that we may fairly attribute most of the attempi 
late years made to discourage the Bar practising in ne^ 
created tribunals. One of the objects of Mr. Stepl 
pamphlet is to show the present expensive formalities w 
ordinarily attend the taking couTiseVs opinion, or insti 
ing barristers as advocates. Pleaders or draftsmen 
with advantage both to the Bar and the public, be for 
most part dispensed with ; and though we do not quite 
into Mr. Stephen's views, we cannot help acknowledging 
there is very considerable force in his arguments. 

As pur professional readers well know, by the exie 
etiquette of the legal profession, if a merchant or c 
person stands in need of advice on a difficult question arii 
or a legal document of any kind requiring the skill of cox 
is to be prepared, or the cause of any party is to be advoc 
in Court, members of the English Bar can only give i 
services after the client has gone through the expensive oi 
of a number of preliminary attendances, note taking, c 
ing, &c. &c., on the part of an attorney, whose bill of ( 
for such services will generally be at least six times 
honorarium actually awarded to the barrister. 

The natural operation of such a system is to act as a 
hibition in such cases against the employment of couns 
all, to induce the client to substitute for sound advice 
impressions of the attorney who is first called in, anc 
frequently, after a long course of litigation, to submit 1 
unsatisfactory and costly compromise rather than take 
opinion of the Court. The press have, on the part ol 
public, frequently and loudly complained of these < 
Barristers who suffer so severely by them have long 
that they ought to be abated, but they nevertheless com 



in all their force: and whilst tlie tendency of modern legis- 
lation 13 to extend the field of professional practice of the 
attorneys and solicitors of this cotintrVj and to derogate from 
the exclusive privileges of the Bar, English harriaters, who 
have of late years increased in numbers at a formidable rate, 
arej with hardly an exception, still tenacious observers of 
those restrictive rules of etiquette which prevent recoui^e 
being had to their services, except at the discretion of an 
attorney. 

Various remedies have been recently suggested by mem- 
bers of the Bar to prevent the evils we have alluded to* The 
proposition of Mr- Stephens is, that " a number of barristers, 
Bufficiently numerous to command attention, and to produce 
a revolution i not a rebellion, should, by manifesto or other- 
wise^ pledge themselves to see and transact business for 
clients desirous of their assistance, without the intervention 
of an attorney, in all cases not inconsistent with the pro- 
visions of 6 & 7 Vict. c. 73." 

'* Let us consider for a moment,*' he observes, '• the practical 
working of such an alteration^ 

" Take the example of the sale of a piece of land from A. to 
B* The title we will suppose short, and free from difliciilty ; the 
parties to the transaction able to accept and wiUing to convey ; 
the purchase-money of 500^. forthcoming. A, and E. having 
made an appointment with Sir. C, (the Barrister) and provided 
hira with the title deeds, and a memorandum of the nature of the 
tran:3aetion, call on the day appointed^ and the one pays the 500/. 
and takes off hi a conveyance, which the Barrister in the mean 
time has drawn and caused to be engrossed and properly stamped 
at the next law stationer's^ and the other pays the stationer's 
bill and the Barrister's honorarium ; amounting both together, saj 
to 6/, 6s,j with 3j* 6d for the clerk. Compare this with an attor- 
ney's bill* under tbe present rigim^ in respect of the same trans- 
action ! We are sure we should be under tbe mark if we were 
to ^TL it, with its 'attendings' on the client, *attendings* on tbe 
counsel^ and * conferences ' with both, and all its other circuitous 
itemsj at three times that amount. 

" Again, A, has, or fancies he has, been aggrieved by B, ; he 
again resorts to C/s chambers ; and either draws up a case with 

* See a sp^innen, ^n^^, p. 1S5» n, I. — Ed, L. B- * 



his clerky <mi which he. will in a few days receive a writf 
opinion ; or states the facta, viva voce, to the barrister, hy whc 
if an action is advisable, he is furnished with a declaration, a 
instructed how to sue out and serve a writ ; and subsequen 
(supposing the suggestions contained in the present report are 
be carried out) the barrister will eithex' draw up a case, to 
submitted to B., for the determination of a jury, or will tell A. 
inust go to an attorney and hare the evidence properly collect 
and the case got up for trial. 

^* It is useless to multiply instances^ for enough has been said 
show the nature of the proposed alterations* The most sim 
and uncomplicated cases have, of course, been used as examp 
and preliminary steps, which are often necessary, supposed 
have been satisfactorily arranged ; and it is obvious that it wo 
be generally necessary for a barrister to keep clerks of a differ 
description from those now in use, and well versed in the rout 
of business, or else to commit the practical working of his chaml 
to an attorney. In short, the probable result would be the int 
duction of hybrid establishments, partly in the nature of 
attorney's office, but the sanctum of which would be tenanted b 
gentleman of the long robe, instead of its present occupant, : 
the charges made in which, while they would include all 
Teally necessary steps forming the items of an attorney's 1 
would be optional instead of compulsory on the client ; as 
consulting the barrister he would be informed of the fee expe( 
fo^ the whole business, and would then proceed with the affair 
retire, as he chose." — Stephen^ pp. 31, 32, 

It is but just to Mr. Stephen, who thus broadly gra 
the subject, to add his concluding remarks on the evils wl 
may arise from the change. 

*^ It is not without a pang that we can seriously contemp 
the possibility of such an alliance, fatal to the distinctive and ti 
honoured character of either branch of the Profession ; and 
only consolation which presents itself to our mind is, that, i 
shall so turn out, this subversion of so ancient and honourab 
profession as that of the Bar has not been effected by suic 
hands ; that they have not been the aggressors in this contest, 
that they have succumbed wisely, though with unfeigned rel 
tance, to circumstances over which they have had little conti 

And, for our own parts, we hope that the era of the hyl 
establishments referred to by Mr. Stephen, and of the a] 
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lute destrnctioii of the Engligh Bnr, which it will iiltimatelj 
fcring about, is more I'etnote than he is disposed to believe. 

If a system of open competition between barristers and 
attorneys in this country were to be substituted for' the pre^- 
^ent. allotment of labour and profit betweepi the two branches 
x>f the ]^egal Profession^ there can be little doubt on which 
^ide the pecuniary advfuatage would ultimately be ; and in 
many cases^ of course, the suitor would also be the gainer. 
•Nothing would tend to improye the race of barristers bo much 
as the early responsibility of actual practice. This it is that 
makes the sound and skilful lawyer. M6re desultory reading 
i— abstract speculation on Law — does little for the mind: 
but give a young man two or three cases, the management of 
which shall rest on him, and he may discover that he has mis^- 
taken his calling, but they will do more to bring out and 
iJevelope the legal faculty, if he has it, than years of daily and 
midnight toil over his law-books. They will discover to him 
the seal pinches of the case ; they will show him what portions 
of the Law are necessary ; in one word, they will Uetch bim 
his business. 

Let us now see what the other propositions are to ward off 
the apprehended danger to the rising members of the Bar, 
from their having too readily surrendered their old and legi-f 
timate position in the practice of the law. 

The author of the Letter to the Attorney-- General urges 
with some reason, that if the existence of the Bar — the 
practice of advocacy — is to be countenanced at all in this 
country, barristers ought to be encouraged in — at all events 
should not be excluded from —' the County Courts, in which 
it is not impossible the bulk of the business hitherto trans^ 
acted in Westminster Hall will henceforth be conducted. 
His observations on this subject are very sensible. 

" Should we not, consistently with every economy to the suitors, 
ensure to them the best and most respectable attorneys— ^ the most 
intelligent and respectable advocates ? • If, then, Professional 
advisers have been hitherto too highly paid in the S.u'periof 
Courts, let the scale of fees in the County Courts be taxed in 
proportion to the amount recovered. But do not, in the vain ^Mpe 
'of cheapening the expenses of the suitbrs, allow a class of pfacti^ 
tioners to grow up in the new County Courts who unite vthe 
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detibte ehnracfer of attorney and advocate without the respectable 
iity' of eitbei*; and whose tendef'ness lor the pockets of their 
clients will last only until thej have received for themsdves a 
aionopolj in. the Courts in which they practise*" — Barrister^ 
p. 17. 

- The dass of aUama^advocates who now habitually attend 
the County Courts are very properly exposed by this writer; 
and tbe very fact of their existence is sufficient to show 
that, under any legislative regulation, advocacy must be a 
distinct voeation. This is so in the Bankruptcy Courts, 
-where, though all solioitors have a right to plead, a very 
small niimber enjoy a practical monopoly; and the same 
result has now taken place in the County Courts, with the 
^Kception that in these the aitorney^dvaeatei are of a very 
uiferior grade* The writer's suggestion is simply to sub^ 
stxtute reguhirly educated banisters for this objectionable 
okss. 

** All I urge is, that there be left to us the privileges and rights 
which, being essential to our very existence, we have hitherto 
Bdjoyed without discussion* Leave to the Bar the right of exclu- 
sive audience, and the right to be instructed by the parties to the 
action* • # • • You will then, without 

interfering with the right of each party to advocate his own cause 
wherever he may, under the protection of the Judge, be competent 
for the task, aflford, to those who require it, the assistance of re- 
spectable attorneys and of able advocates, and secure to the public 
the right to employ counsel without the intervention of an attor- 
ney, in any cases where the Bar may see fit to depart from their 
general and very salutary rule of etiquette. Nay, more, you win 
encourage the formation of an efficient Local Bar, whose presence 
in the Courts, while ensuring the dignity and order of tbe pro- 
ceedings, will give powerful support to the presiding Judgcfs, and 
will offer the best guarantee for that uniformity of decision in the 
Superior and Liferior Courts which alone can produce certainty 
of justice to mitor^J'-^Barrister, p. 19. 

Mr. Rogers augurs from the existence of the County 
Courts the gradual extinction of the English Bar. 

" The Bar will, of necessity, become dispersed : some men will 
leave the Bar for the more dangerous, though more enticing, attrac- 
tions of political excitement ; some men will locate themselves in 
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the provinces, to contend for tlie buaineas ef tbe Ijocal Courta 
with the attarmy^admcate$^ a race just now cmwling into exist- 
ence, and into the practice of the County Courts — creatures yerjr 
properly shunned by the more respectable attorneyg."— i?(?^e«, 

We are, however, not afraid of any &Uch serious conse- 
quencea ensuing. We can 6ee no more inconvenience arising 
from the Bat attending the County Courts than at Quarter 
SesBionsp The Bar of the Northern Circuit wisely resolved 
at the Grand Court on the last autumn circuit, held at York, 
that there ia nothing derogatory in memhers of the Bar 
attending and sitting in these County ConrtSj and forming 
a Local Bar, and holding guinea briefs there. No sensible 
junior will, after this^ deem it at all iiifra dig, to attend an 
adjacent County Court* Nor have we any alarm of the 
attorney-advoeates. Perhaps it might have been proper to 
have stopped them originally. As it is they cannot be inter- 
fered with except by the barrister fairly beating them out of 
the field by hia superior ability. 

Wc have not room to make further quotations from the pub- 
lications before ns. But the subject of the pVactical operation 
of Bar Etiquette upon the relative provinces of Counsel and 
Attorney in thia country, is peculiarly adapted for discussion 
at the present moment. Having, unfortunatelyj no College 
or Faculty of Advocates, no Forensic University, not even 
a Bar Club to keep watch over the general interests of the 
Profeaaionj the Ear of England, whose collective energies are 
represented by the dining-tables of tbe four Inns of Court 
and of the eight circuits, have allowed their province to be 
gradually invaded, the old and salutary system of professional 
distinction to be frittered away, and their independence to 
be in no small degree jeopardised, first of all by gradually 
adopting the usage of surrendering their clients to tfie abso- 
lute and uncontrolled influence of attorneys, and then care* 
lessly looking ou whilst the attorneys have usurped the entire 
general practice of the Law, discarding (as it is natural to 
expect they woidd) the services of barristers altogether, 
when they can venture to rely on their own personal cxer- 
tions, or when the cheaper assistance of Genthmen practising 
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^nder the Bar can be found, and too often unblusWngly 
apportioning their clients' cases, where the services of barris- 
ters are indispensable, amongst their own immediate relations, 
whom the present independent system offers such peculiar 
enconragement to enter our Inns of Court. 

How long, then, is this system to go on? Will the Rulers 
of the Inns of Court still attend term after term at the Bench 
tables, and see no duty left for them to perform but to super- 
intend the dinners, and let out the chambers at a profit ? Is 
the business of the Circuit mess to be confined to the imposi- 
tion of fines for frivolous omissions ? We hope a reaction 
is already begun, — that the Bar, before it is too late, will 
imitate the prudent example of the other branch of the Pro- 
fession, and unite in asserting its true rights ; in exercising 
a really efiectual control over their order, in preventing im- 
proper persons being admitted at all to the degree of Bar- 
rister^, impose a course of study and discipline upon the 
members and students, an effective examination as a quali- 
fication to practise, and a general and effective control over 
the Profession, so as to secure the real efiiciency and inde- 
pendence of the Bar. If there is truth in the observation, 
that the gradual replenishment of the ranks of the Bar by 
drafts drawn more or less directly from the body of attorneys, 
has by degrees rendered it almost a matter of impossibility 
for any one to succeed as a barrister unless he trace his pedi- 
gree from this source *, it is surely useless for Chief Justices 
gravely to lay down the maxim, ** that no connexion should 
exist between ihe two branches of the Profession which 
would be likely to lead to any malpractice in either.'*' 
Individuals, unless controlled by a recognised authority, can 
hardly be expected heroically to prefer the well-being of the 

' * 4s an evampl? of tbe persons iu>w admitted to thQ Bar, th^ following cail^ 
has been mentioned to us, lu the police force of one of our provincial towns « 
man who had been ^ private soldier has, by good conduct, risen to be super* 
intendent. Having obtained this rank, he thought it would improve his posi- 
tion to become a Barrister. He entered an inn of Court, and has obtained 
this degree without the slightest inquiry as to his knowledge of Law, 
, * Bar Etiquette, p, 26. ; and see anti^ Art, I. 
' Per Lord Denman in Exp. Bateman, 6 Q. B. Rep. p. 853, 
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order to which they belong to their own persooal mteresta. 
Every thriving attorney may, under the present system, 
advantageously provide for one son, at least, as a barrister ; 
and les3 prosperous attorneys may, per fas aut nefas^ 
manage to ffei rid of the expenses of CounseVs fees altogether; 
whilst barristers without an attorney ^onnectian may. If they 
please, carry on the practice of the Law wholly independent 
and in defiance of all the attorneys on the Boll ; but the 
highly respectable Law Societies in this metropolis, and 
throughout the country, would probably soon take up the 
matter, on finding thiit such a system of unserupulous free 
trade must in a short time put an end to the profits of a soli- 
citor's business altogether, and the dormant energies of out 
Bar Institutions would wake up at the shook, instigated at 
last by the mere instinct of self-preservation. 
. The present state of things, however, cannot continue ; either 
some authentic announcement of the rules of professional 
etiquette must he madcj or individual members will discard 
it altogether* The time appears to us to have arrived far the 
furmation of an Institution, which, representing the true inte- 
rests and present feeling of the Bar, will assert and protect 
its legitimate rights. The Inns of Court appear to be use* 
less for any such purpose; the Judges would be probably 
unwitting, and perhaps unable^ to take the proper steps ; the 
Bar must act for themselves in the matter, but they have 
full power to act effectually* 

An Institution of this nature would be able to preserve 
discipline and decorum, at least, among the ranks of the Bar^ 
and detect and punish dishonourable conduct in attorneys 
and solicitors ; but it could do more ; it might, with the aid 
of the eocieties representing the other branch of the Pro- 
fession, arrange for the decent adjustment of the line of 
demarcation which should henceforth separate the barrister 
from the attorney, securing the interest and advantage at the 
8ame time with the real efficiency and honour of both 
branches ; or, if this were found impossible, it might readjust 
the rulc3 of etiquette, with a view to the true i uteres ts of the 
public, and explode rules which are practically evaded every 
hour of the day. ^ ^ 
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• It is now BO. wojider that the Legal Professioa shouM evino§ 
sjfmptoms of uneadioesS) or th^^t barriaterfl especially should 
be taking a Review of their position to, see in what direction 
they can bre^ tbi^ough the narrow circle within which their, 
^pergieaiare ciamped.and confined. It ier hard for men pos« 
fj^ss^d of' a superior education^ conscious of grieat mentt^l 
pOj^ef^ and often of dqquencQ^ which, lacks nothing, but th^ 
c^portfinity to dazzle, and astonish, to linger away the best 
years of their lives in waiting for ah occasion which may 
iiever arrive, and which do efforts of theirs can accelerate^ 
It is hard for men who have been the light of their college* 
tod the ornament of their university^to linger uneipplpyed 
from ardent youth to disappointed middle age in the dusky 
purlieus of our Inns of Court, and. watch the positions of 
honour. and distinction which they feel the proud conscious- 
ness of being well able .to fill, oocupied one by one by theii: 
Inferiors in every respect, solely by virtue of their connection 
with some influeatial imd active attorney- Prizes, medalsj 
first classes, wtanglerships,— all are outweighed by this single 
advantage. Without it there is scarcely a chance of success^ 
and with it» to a man of the most ordinary intelligence^ hardly 
a possibility of failure; - Harder stiH is it for the haughty and 
independent spirit .to stoop to court that success by mixing 
with society for winch he has no taste^ and by deferring to per-' 
sons every way his infeiioxA to remedy that unspeakable mis-> 
fortune to a barrister the Hot being by birth the son, or by 
marriage the son-in-law, of a solicitor in large pmotice^ It ia 
very bitter ta feel, that not only is. he ostracised from the 
profession . of his choice, possibly for being too much .of a. 
gentleman to condescend to the arts by .which those in. whose 
hands the subsistenee of the Bar is placed may be oonciliatad,. 
but that he is dragged at the chmriot^wheels of his moise for-^ 
tunate competitors, and augments their triumphs by. the 
yepntation of talents which have not even procured him 
admission into th»t :legal arena, where others, every way his. 
inferiors are daily exhibiting themselves. . And if n Utile ray> 
of hope does dawn- upoiL him, and he sees a few papers adorn, 
bis table, how often is the -bariSstiec, wh6 has nothing but the: 
etiquette of the Profesinoh to protect him,.forced to^dioose be<-^ 
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iween the degradation of working for nothing for an attorney 
who has obviously employed him because be believes him too 
poor and too eager for business to yenture to aek for Lla fee, 
and the loss of the only client whom years of that hope deferred 
which maketh the heart sick have brought to his chambers. 
We know nothing bo closely resembling the position which 
the barrister now occupies in relation to the attorney^ as the 
dependence of a friendless author upon a patron, or a pub- 
lisher^ in those melancholy days of English literature^ whea 
the reading public was too small to raise the successful 
author, as at present, to a position of opulence and independ* 
ence- It is for these things, much more than for the loss of 
cases under 50L transferred to the County Courts, the very 
idea of litigating which at Nisi Prius is a disgrace to the 
administration of justice, that we think the Bar justly entitled 
to sympathy, and even commiseration* 

Nor ought the public to be indifferent to such a state of 
things. It is eminently the interest of this free country, 
that the prizes and honours of the Bar should be open to 
men of the most distinguished talents, the most extensive and 
varied acquirements, the highest and noblest aspirations* The 
Bar ig the guardian of public liberty ; and that sacred trust 
ought to be reposed in no vulgar hands. The Bar is the 
natural reformer of our Law, and that duty must be dis- 
charged by minds capable of apprehending the abstract prin- 
ciples of Jurisprudence and Morality as well as the narrow- 
precision of technical rules. To secure this high standard of 
professional excellence, the public has an interest in support- 
ing the only means by which it can be obtained : free and 
unlimited competition. But aJas [ as the Legal Profession is 
constituted, that competition exists no longer. Of the three 
thousand four hundred Barristers whose names appear in the 
Law List, how few are there in the present day who are 
allowed to enter the lists for the prizes of their noble Pro* 
fession ? *' The race is not to the swift, nor the battle to the 
strong," because the swift and the strong are doomed to stand 
idly by, and see the prizes which ought to be theirs, con- 
tended fur by the feeble and the slow. From these various 
but concurrent causes, the morale of the Legal Profession is 
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gradually lowered, and men who have nothing to recommend 
them but the possession of every faculty which should make 
the learned lawyer or distinguished advocate, are gradually 
discovering that the Law is no Profession for them. But 
the public has another interest in the question. In order ta 
keep up this system of nepotism and patronage, and to enable 
the attorneys not only to carry on their own legitimate 
business, but indirectly to monopolise for their own familiect 
and connections the whole emoluments and honours of the 
Bar, a heavy tax is levied on the public in the shape of 
additional fees. The rules of professional etiquette, power- 
less to shield the barrister, who is too independent to seek 
for business by indirect means from attorneys, are inexorable 
in preventing him from obtaining it without their intervention. 
Your case may lie in a nutshell It may be contained in a 
single deed, in a single letter ; it may turn on the wording of 
a promissory note, or a bill of lading, but you cannot take it 
directly to the barrister for his opinion. It must pass 
through the office of the attorney, and several guineas are 
expended in taking instructions, in preparing a case, in lay- 
ing the case before counsel, and so forth, before you arrive at 
the point which you might have reached at once» Thus, is 
the access of the public to men possessing legal knowledge 
rendered difficult and expensive, for no other purpose that we 
know of than to perpetuate the subordination of barristers to 
attorneys^ and secure the monopoly of patronage which 
attorneys now possess. The truth is, the Legal Profession 
is turned upside down ; the curse of Esau, '^ that the elder 
should serve the younger," has descended upon it. Those 
who are nominally its heads, are really its ^^ hewers of wood» 
and drawers of water:" and those who assume the modest 
title of its subordinate ministers, are really its rulers and 
directors, it patrons and its arbiters* The Bar is fast becom- 
ing a splendid slavery, honoured with precedence and nominal 
superiority, but really held in humiliating and almost servile 
dependence. Its servants are its masters, its inferiors are its 
patrons* 

The cause of this inverted and unnatural state of the Legal 
Profession, fraught with so many evils to the Bar and to the 
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pablicj is €nly i06 manifest It does not ^riee from any 
encroachment of the iKttomeys^ but simply and solely from 
the manner in which the Bar has entangled* it? own feet 
in the. meshes of its o^^n etiqjaette. In the: anxiety ta 
make the Profession gentlemanlike and select^ in the indiilr 
gence of a sickly unwholesome appetite for exclusi¥ene9% 
^bich most.errpneouslyconsidera contact with the. clients foi? 
whom they act as derogatory to their dignity^ they .h^ve feiiced 
themselves round wUh an etiquette which forbids them^ to 
see a client except through tl^ intervention of im attorney* 
a^d have thus abandoned with suidd^l folly to the InferioK 
b^.nch of the Profession: the noblest and most digpified 
portion of the duty of a lawyer, the office of Jurisconsults 
That duty of giving advice to all comers which the ndbte 
Sejiators of Rome were .proud to discharge, and in which 
they found a sure and blameless road to tfc^ highest hos]k>ura 
of the Bepublic; that duty which the ancimit Serjeants of 
England discharged, when each seated by his.piUar at St. 
Paul's, with his writing materials at his knee, he took down 
the comphdnts and answered the questions of clients^ the 
modem Bar of England is too squeamish, too delicate,, too 
exclusive to perform ; and the man, who for a coupk of 
guineas will wrangle for half a day with a burglar turned 
approver, a drunkeii farmer, or a refractory navvy, recoils, 
with all the sensitive reserve of a fine lady, from listening to 
the plain statement of his case from the lips of a gentleman 
as well educated and refined as himself. Instead of elevating 
the Profession, this mawkish etiquette has d^mded it, and 
whatever.the barrister has gained in exclusiveness, he loses in 
independence. Intellectual and educational superiority ought, 
in a natural state of things, to carry with it power and con«< 
trol; and if one branch of the Profession must be dependent 
on the other, it is the attorney who should look tathe bar<« 
rlster, instead of the barrister to the attorney. The treason 
why this is not so, is simply a^d solely because the attorney 
sees the client first, .This rul^ made by the Bar4hemselves 
in the childish desire of personal dignity, bids fair, if perse- 
vered in, ito leave them no dignity at all. Suppose that 
physicians were to make a , rule that they would see nd 
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patient without an apothecary, the inevitable result would 
be^ that the apothecaries would be their masters and the pa- 
tronage of the Medical Profession would pass from the 
public inta the hands of its lower branch,' ■ As it^ is, 
the physician holds, his own, and the dependence iiSr as it 
ought to be, of the ii^eripr upon the superior practitioner. 
Dfid.faarriaters adopt the same rules as physicians, the same 
results wu)uld ensue, and the patronage of the Profession 
would change hands* Then, indeed, a man of talent m^ht 
hope, by the strength of his character and the reputation of 
his abilities, to break through the charmed circle which, is 
now drawn round our Courts of Justice, and the advantages 
of mere Legal connection would sink into insignificance com- 
pared to the real recommendation of learning and eloquence. 
We are convinced that nothing but a vigorous effort can save 
the Bar of England from the degrading destiny which we 
tave pointed out ; and it is most fortunate that the complete 
remedy for the evil is entirely in their own hands. They are 
placed in this unhappy position through no Act of Parlia- 
ment, through no combination of the attorneys, but through 
the suicidal folly of their own self-imposed laws of etiquette, 
which has «ctually forced upon the inferior branch of the 
Profession the patronage and power which properly belong to* 
the counsel learned in the law, whose duty originally was 
fo advise their clients as well as to advocate their causes. 
This position of superiority the Bar has seen fit to abdicate. 
It Is, however, in their power to resume it. They have the 
authority of the House of Commons for saying that such a" 
rule ought not to prevail in the County Courts ; and we can 
hardly believe, that when their attention is once drawn to the 
subjecl^ they Will be so wanting to themselves and their 
Profession as to insist on perpetuating their present inferior 
and dependent position by adhering to ia rule of etiquette 
which has stript them of the noblest duties as well as of the 
most solid advantages. What, th^n, id the remedy for this 
State of things? All that is necessary is, A union op the 
Bab fob the pubpose of self-defence. 
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ART. X1V.;-LAW AMENDMENT IN SCOTLAND. 

1. Meporl of the Committee appointed at a preliminary Meeting 
ta consider and report oJt the proper ConsHttttion of a Lav} 
Amendment Saciett^ in Giaxgaw^ in connection with the London 
Society for promoting the Amendment of the Law* 185L 

2* First Be part of the Special Committee of the Town Council of 
Aberdeen upoji the Amendment and Assimilation i^ the Com^ 
mercial Laws of England and Scotland, 1851, 

We are gratified to learn that the subject of Law Amend- 
ment hnsj in the present AijtuQin, become a topic of lively 
interest throughout Scotland. In GrIasgoWj an Association 
com]>osed of eminent merchants and lawyers has been formedj 
called " the Glasgow and West of Scotland Law Amendment 
Socle ty^ lu connection with the Londoa Society for Pro- 
moting the Amendment of the Law-" ' And in Edinburgh, 
a similar Society Is in the course of formation. In the city 
of AberdecDj and also in the important mercantile town of 
Dundee^ the magistrates and town council have passed reeo- 
lutions agreeing to co-operate cordially in promoting the eame 
object : and in Perth, a Committee of the London Society 
Jias been established, of which Mr. Sheriff Barclay is cliaii>i 
man» 

The Law Amendment Society of Glasgow haa two objecti 
in view j the one to amend the Law of Scotland, the other to 
assimilate the laws of England and Scotland j but the Town 
Councils of Aberdeen and Dundee seem to direct their efforts 
chiefly to an entire fusion of the commercial Jaws of the tw o 
countries, 

> The following list of Officers wilt ape&k for itself to mnj tm« aoquaintej^ 

ivith Glasgow. 

** Chaml>er of Commerce, Oct. 9. IBSJ. 
"At a. Meeting of the Law Amendment Society held here this day, th« 
following Gentlemen were elected Mem hers of thts Council for ihe following 
year ; — Messrs, Andrew Ncllson^ Andrew Bannatyne, William P, Pato% 
James Gouday, John Kerr, James A. Andeirson, AlcJCandtr Mc Dtswhll, 
H, E. Crum, WiiUnin Crawford, Sir James Anderson, Jamet Hannah, Rohert 
Lamond." 



On the subject of amending the Law of Scotland, we find» 
in the Report issued by the Glasgow Societyi the following 
pertinent remarks :— 

" The amendment of the Law of Scotland may be viewed in 
two lights. In the first place, there are many of its provisions 
which are in themselves objectionahle. These have generally had 
their origin in a state of society very different from the present, 
and are consequently found, in many respects, to be ill adapted to 
regulate the rights, the intercourse, and the transactions of the 
existing generation; at the sa.me time, these provisions are so 
interwoven with the social system, and form the basis of so many 
monetary arrangements, as to render alterations difficult, and to 
demand great care and circumspection from those who devote 
themselves to their amendment. The tenure, whether feudal or 
on lease^ and the mode of transfer of heritable or real property; 
the rules of success! oil, both in real and personal estate; the 
solemnities requisite to constitute, and the evidence admitted to 
prove, the contract of marriage; may be cited as affording 
numerous instances in which ainendments of this class are 
Required* 

" Illustrations may be easily given of the imperfections in our 
Law now referred to* For example, if a father die intestate, 
leaving a son or daughter, and a grandchild by a deceased son or 
daughter, his whole personal estate passes to the son or daughter, 
to the exclusion of the grandchild. Again : a mother, although a 
widow, does not, on the death of her only child, succeed to its 
estate, whether real or personaU No blood relation, however 
near, can succeed through the mother. On the dissolution of a 
marriage by the death of the wife, if there are no children, ahd if 
there has been no marriage settlement, the Whole personal estate 
^f the surviving husband, from whatever source derived,- and 
whatever may be its amount, must be divided forthwith -^ one 
iiaif being retained by the husband, and the other half handed 
over to his deceased wife's nearest relations. Many provisions in 
other departments of our Law might be mentioned, which, how- 
ever just and expedient in a poor community and rude state of 
aociety, are, to say the least, of questionable propriety in the pre- 
sent social condition of the people of this country. 

"During the last forty years much has been done to improve 
the adminiistration of justice in Scotland. The constitution of the 
legal tribunals, and the mode of pleading, have both been im- 
proved* But much remains to be done ; and the just complaint 
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of litigants of the ddoy, expc-nse, and yncerlniDtj wtikh still 
uttend proceedingi m our Courts, as well us the progress which la 
being made in England by the establiahment of Loeal Coturtij 
where claims not exceeding 50/. in amount are expeditiously and, 
it is helievedj satisfactorily disposed ofj without written pleadings, 
aJiould at once incite and encourage ua in seeking farther improve- 
ments* 

With rcgaid to the important object of fissimilatiDg tbe 
lawe of England and Scotland, we call the attention of our 
readei^ to the following obeervations, which we extract from 
the same valuable Report;— 

" The second class of cases requiring amendment of the La% 
arises from the rapidly increasing intercourse, and the numerous 
, mercantile transactions, between persons in England and Scotland- 
The 3xiere discrepancy between the laws of tbe two countries, 
especially in mercantile aifairs, has become a source of great 
inconvenience and expense. 

"On these points a fuller explanation is, perhapa, required. 
The two kingdoms of England and Scotland , although united for 
.more than a century under the title of Great Britain, mBj^ never' 
theless, in relation to their Laws^ and to the tribunals by wUicli 
these Laws are administered, bo considered as foreign to each 
other. The Courts of Law and of Equity in each are entirely 
independent of those in the other, and no greater effect is given lu 
one country to a decree pronounced in the other, than would he 
given by either to a decision pronounced in Eranee or in Spaifl. 
The attendance of a witness m England cannot be compelled in 
Scotland, nor vice versa. An Englishman, unless he comes to 
reside in Scotland, can only sue in the latter country by a manda* 
tory- A title requires to be made np in each country to the per* 
sonal succession of a deceased party, dying possessed of shares or 
stocks in both, No effort seems to have been hitherto made to 
obviate these and many similar disadvantages, originating in the 
anciently disjoined and frequently hostile position of the two 
kingdoms* 

" But, further, the laws of England and Scotland, in those p9T- 
tlculars w lie re the intercourse of life now brings the inhabitsnts 
of the two kingdoms into daily contact, are in many respects 
different. A St^otch merchaut, who has goods to purchase or seO, 
or bills to negotiate, or an open account to sue for, or a claim to 
tender effectual in bankruptcy, in England, must do so subject to 
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laws whi«h aire, in many respects, different from those which 
prevail in liis own country. The form and mode of attesting 
deeds of all kinds, the rules of evidence, and the prescription or 
limitation of debts and obligations, are in many respects differentl 
A copartnery subsisting both in England and Scotland, (of which 
We have frequent examples,) has the rights of its copartners regu- 
lated by a different law in the one locality, from that which pre^ 
vails in the other. ' 

• " The bad results of this very anomalous state of mattei^s are 
daily becoming more apparent. The diflBciilty which professional 
itien in either country feel in advising their clients ai^ to vindi* 
eating their rights in the other, brings the evil home to them, as 
Well as to the parties themselves whose interests are at stake: 
The time, therefore, has come when the laws of the two divisions 
of the island should be gradually assimilated ; and the exertions of 
your proposed Society cannot be more usefully applied than Jn 
forwarding this truly national object." 

The Report of the Aberdeen Town Council specifies a 
number of diBcrepancies in the Uws of the two countries. A 
few of the instances, set out in that Report, will enable 
pur readers to perceive that that influential body is also 
engaged in a work of much importance. The Report pro-; 
ceedsthus;*— 

' " There is a remarkable distinction between the laws of Scot* 
land and England in the doctrine relative to the implied warranty 
<^ the quality of goods, which is sometimes productive of injustice; 
By the Scottish Law an implied obligation is undertaken by the 
seller that a thing sold at the full price is of quality suitable t6 
the declared or avowed purpose of the purchaser, and generally 
that the article is of merchantable quality, not merely that it will 
»ell at market, but that it will bring a feir average market price. 
This implied undertaking suffers exception only in the case of 
faults so obvious that they cannot be supposed to escape ordinary 
observation. But in England, the purchaser has no implied war- 
ranty of good condition or quality to rely on, unless he has either 
obtained expr^^ warranty, or can prove fraud on the part 4>f the 
seller.. - 

. " This conflict in the Law of England and Scotland in the im- 
plied warranty against latent defects in goods and merchandise, 
may be, and often is, productive of great hardship and injustice. 
Merchants in Scotland are purchasing daily of manufacturers and 



merchants throughout England, cloth, hops, wines, seeds, teas, 
spices, and goods of all sorts. If any of these articles shall torn 
out to be of an unmerchantable quality, though unknown to him, 
the Scottish merchant is made answerable to his customer, by the 
Law of Scotland, to take back the goods and return the price ; but 
he has no remedy, by the Law of England, against the English 
merchant of whom he purchased the defective article, unless he 
either hold a special warranty, or can prove fraud* Take the 
case of a seed merchant in Scotland, who purchases seed of a 
seedsman in England: the seed has a latent defect; it docs 
not grow; he is liable in damages to Iiis customer^ under the 
implied warranty in the Law of Scotland ; but he has no remedy 
against the English vendor, unless he can prove fraud, or have 
taken the precaution to procure a special warranty- That case 
has actually occurred recently, and has been productive of great 
injustice." 

Another anomaly is thus referred to by the Town Council 

of Aberdeen : — 

"In the important matter of the recovery of debts there is still 
another matter of which Scotch lawyers complain, and with great 
jtistice, with respect to the estates of persons deceased. It occurs 
every day that persons die in Scotland possessed of personal 
estate in both countries. The executor takes out confirmation in 
Scotland, hut with regard to debts owing, or property belonging 
to the deceased in England, the Scotch confirmation is of no avail. 
The executor must obtain letters of administration in England, 
howsoever small in amount the English property or debts may be. 
IJay more. If it should happen that one debtor reside in York* 
shire, and another in tlie connty of Middlesex, the executor Is 
compelled to take out letters of administration both at York and 
in London. Now, the expense of taking out letters of administra- 
tion in England is so considerable as often to exceed, in such case% 
the amount of debts so owing to the deceased. The consequence 
not im frequently is, tlmt a Scotch executor prefers to lose the 
debt, and in so doing he acts prudently as the administrator of the 
estate.*' 

We cannot overstate the importance of thia inovemer|t> 
esspecially at the present time. Our neighboura north of the 
Tweed are proverbially shrewd and forward in seeing the 
feigns of the times ; they are prepared to set their house in 
order; they see that a great reform ia the Law is inevitable. 



and they are the first among the provincial towns of the 
empire to come forward and give it a helping hand. They 
have taken the lead^ and we believe the provincial towns in 
England and Ireland will speedily follow, and that before 
long we shall see established Branch Law Amendment 
Societies in the chief provincial towns, — as Manchester, 
Liverpool, Birmingham, Leeds, Norwich, Bath, Bristol, 
York, Exeter, Gloucester ; and why not Cork, Belfast, Gal- 
way, and many others ? 



ART. XV. — LEGAL EDUCATION. 

In the case of the Queen v, the Benchers of Gray's Inn in 
the first volume of Douglas's Reports, Lord Mansfield said. 
The original institution of the Inns of Court nowhere precisely 
appears ; but it is certain that they are not corporations, and 
have no constitution by charter from the Crown, They are 
voluntary societies, which for ages have submitted to Go- 
vernment, analogous to other seminaries of learning. But all 
the power they have is delegated to them from the Judges, 
and in every instance their conduct is subject to their control 
as visitors. In the 36th of Elizabeth, it was ordered by the 
Judges, that none should be called to the Bar but such as be 
of convenielit continuance, and have used the exercise of the 
House, as in arguing of cases, putting at Bolts, and keeping 
of the Moots and Exercises, three years at least, before they 
be called. King James the First, in the sixth year of his 
reign, by his Charter, did grant to Trustees, for the Inns of 
the Inner and Middle Temple, the said Inns and capital 
Messuages with the appurtenances called or known by the 
names of the Inner and Middle Temple, London ; and all 
Halls, Cloisters, Chambers, Gardens, &c., which Inns, Mes- 
suages, &c., he willed and by those presents ordered to be 
applied for the lodging and education of the Students and 
Professors of the said Law, sojourning for all time to come 
in the said Inns. From these authorities, selected from a 
number of others to the same effect, and most of which have 
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already been laid before our readers, we think it abundantly 
clear, first, that the power of calling to the Bar resides in the 
Judges, and is only exercised by the Inns of Court as their 
agents, subject to be revoked like any other delegated autho- 
rity. Secondly, that no one ought to be called to the Bar 
except he have acquired competent knowledge and proficiency 
from training in the Inn of Court of which he is a member. 
Thirdly, that the Inner and Middle Temple hold their lands 
on an express trust for lodging and education of Professors 
and Students. Thus the Inns of Court are all fixed with the 
duty of calling none but competent persons to the Bar, and 
two of them by express words bound to provide for the 
education of Students. And for the execution of these trusts, 
and the performance of these duties, the Judges, who dele- 
gated the latter and visit the former, are responsible. Having 
stated the covenant in which the Inns of Court are bound, it 
is only too easy to assign the breaches. They have neglected 
their duty, and they have broken their trust. Having done 
little or nothing to promote education within their walls, they 
have lowered the qualifications required from a Barrister 
down to their miserable educational standard, and have been 
at once unfaithful trustees and negligent agents. True, that 
four Professors have been appointed to give Lectures, in the 
different Inns of Court, under the penitence inspired by a 
Parliamentary inquiry. But what has been the fate of these 
appointments? The lectureship at Lincoln's Inn has been 
abolished by the Benchers after a little more than a year's 
existence, and the only fund which they ever devoted to 
education has reverted to swell the ways and means of their 
" exceedings." At the Inner and Middle Temple the Pro- 
fessorships still exist, but at neither have the Professors re- 
ceived any encouragement from the Society, or is the slightest 
wish expressed or inducement held out for Students to attend 
them. At Gray's Inn, the Society has shown a more friendly 
spirit towards the Professor, and something more like intel- 
lectual activity has been excited ; but there as well as every- 
where else the attendance on the lectures is entirely op- 
tional, and the degree of Barrister can be obtained if the 
money be forthcoming, and the past character be not im- 
peached by a person unable to read or write. Are then these 



Societies so poor that they can afford nothing but this miser- 
able pittance towards legal education ? There is not one of 
them in which more money is not squandered on the luxury 
of the Benchers' table than would be sufficient to provide for 
a competent amount of that instruction^ for the sake of whidi 
the Inns of Court were founded and endowed. On the plates 
of the Benchers are laid the hopes, the prospects, the honour, 
the respectability of the Bar ; and while they ima^e that they 
are only dining on turtle, turbot, and venison, they are really 
devouring the Profession, whose destinies have in an evil 
hour been entrusted to their care. Among them all, the 
Society of the Inner Temple is particularly worthy of repre- 
hension, since it allots to its Benchers chambers worth 
from 60/. to 120/. a year; while the endowment of a neg- 
lected Professorship, which nobody is required to attend, is 
all that it can spare for Legal Education. The truth is, the 
Inns of Court have entered into an ignominious competition 
which should attract most students by requiring least from 
them ; and in this competition they all deserve to be victori- 
ous, inasmuch as they have one and all reduced their require- 
ments of proficiency for thfe degree of Barrister, which is their 
stock in trade, to a point admitting of no further abatement. 
The effect of this has notoriously been, that vast numbers of 
persons have become Barristers without the slightest pretence 
to professional knowledge: and that amonjj the 3400 gradu- 
ates of these Legal Universities, there are hundreds whose 
call is in other respects discreditalile to the Siciety which 
made it. What stronger proof of the gross misconduct of 
the Inns of Court can there be, than the fact that hundreds 
of men are admitted to practise in the higlier branch of the 
Profession who would be utterly unable to pass even the very 
simple examination required of an attorney before his ad- 
mission ? By the treachery of those to whom its guardianship 
has been entrusted, the degree of Barrister has become utterly 
worthless. The only test which it affords is practically the 
pecuniary one, and that would be as well applied if the licence 
to practise in our Courts were sold in a bookseller's shop for 
as many pounds as are now paid to the Inns of Court. It is 
really sickening to those who have read in the pages of Coke, 
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Fortescue^ and Dugdalc, the glowing deEcrlptions of tbe noble 
Legal Uuiversity of Loudon in the days of tlie Tudore and 
the Stuarts, to contemplate the deep degmdation and de- 
generacy into which these ancient establishments have fallen, 
in an age which^ whatever be its faultSj is not blindj at any 
rate, to the advantages of education. Where are the Bolts, 
the Moots, the Readings, the Arguments and Pleadings, in 
which the student was exercised for bo many painful year^ 
before he was thought worthy of a call to the Ear? Or if 
these methods of instruction be considered obsolete (which we 
by no means believe them to be) where are the improved 
methods which the solicitude of modern times has substituted 
in their place ? They are gone, and all that we are offered in 
exchange, is the establishment of three paltry Professorships, 
and the assurance of Benchers fattened on the residue of the 
funds, that scientific Legal Education is impossible ; and that 
the only luaow ledge to be obtained must come from poring 
over precedents and drawing pleadings. To this resolute 
discouragement of the cultivation of Law as a science we 
owe it, that the auxiliary branches of Law have so completely 
overshadowed in our system the Law itself; and that success 
in the Profession has more frequently been the reward of 
exact knowledge and dexterous application of the rules of 
pleading, than of proibund research into the principles of 
English Jurisprudence, The time, however, is at hand when * 
pleading will either be wholly abolished or so modified as to 
lose its present technical and refined character; and the 
lawyer will then feel how much he ha^ lost for want of that 
systematic instruction in the rudiments of the science which 
the Inns of Court were bound to afford him. But It is vain 
to waste criticism on bodies, which, though frequently and 
vehemently attacked, have never ventured on defence, and, 
which, content with teaching nothing and requiring nothing 
to be known, trust to the chapter of accidents to prolong thek 
existence, and, overlooked amid the pressure of more popular 
reforms, having no claim to commendation, only hope to be 
despised and forgotten* 

We have now done with the Inns of Court : it remains to 
show what remedy is open to us. The remedy is simple 



enough. The Inns of Court receive the enormous pawer of 
doing mischief which they possess and exercise from the 
Judges, who can revoke and remodel it as they think proper. 
Not only do these bodies neglect education themselresy and 
i^isappropriate funds which they hold- in trust for that pur-* 
pose, to the mere gratification of the senses ^ but they act as 
powerful opponents to independent efforts to promote l^al 
instruction. That which they will not do for themselves, 
they will not suffer others to do for them. Any one who 
wishes to teach the Law becomes ipso facto an enemy to 
the Inns of Court. We appeal to the Judges whether this 
state of things ought to continue'^ and whether it can con- 
tinue without reflecting on them the same disoredit which 
now attaches to their delegates. If they allow the funds 
appropriated to intellectual cultivation to be spent in eating 
and drinking, and the degrees, the conferring of which they 
have entrusted to the Benchers, to be lavished on unworthy 
and illiterate persons, they cannot escape the public indigna- 
tion which is already rising against their unfaithful agents. 
Judges are more than visitors of the Inns of Court. They, 
by their attorneys, the Benchers, confer the degree of Barris* 
ter-at-law ; and, though clearly not accountable for acts of 
indiscretion or errors of judgment in that body, they cannot 
escape censure if they any longer suffer an honourable pro^ 
fession to be rendered common and worthless. We do not 
presume to suggest to these learned personages by what 
course of discipline the Benchers are to be brought 
to see the superiority of intellectual over animal enjoy* 
ment, or how the inveterate abuses of two hundred 
years can be at once swept away, and a system of use- 
less and firivolous expenditure made to give place to the 
austere and^ pure regulations of a well-ordered university. 
But one thing we may venture to suggest, in all humility, as 
being absolutely essential, if the downward course of the Legal 

* Happening to visit the Dining- Hall of one of the Inns of Court on one 
of their special banqueting days, we found the approach to the Benchers* 
entrance lined with hothouse plants ! We kno«r not what effect an invitati(m 
to the feast might have had on our sense of justice; but, as it was, our utmost 
indignation was excited at this wanton and reckless expenditure of other 
peoples' money. 
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Profession is to be arrested. Let no man be called to the 
Bar till he has undergone a strict and searching examination^ 
not only as to his knowledge of Law^ but as to those general 
accomplishments and acquirements which constitute the weU- 
educated gentleman. Do not entrust this examination to the 
Inns of Courtj and thus give them the opportunity of eelling 
again the elder and nobler branch of the Profession for a mess 
of pottage. Let the power of calling to the Bar be left with 
them, but forbid them to exercise it except in favour of those 
persons who can produce a certificate of competency from a 
Board appointed by the Judges to examine thera. The 
necesaity of passing this examination would naturally create 
a demand for legal instruetiou, and that demand would aa 
natumlly c^Ul forth the supply. By a proper appropriation of 
the funds at their diBposal, the Inna of Court might do much 
to increase the quantity, and improve the qunlity, of the 
ini^tiuciioiK Inatead of tlieir present euiiilatimij wbii:h shiiU 
Biiik to the lowest level, the examinatiun, uiice e.<ijbiitihifd, 
svould tsugeiiiJer a rtially biiiutary rivalry, just as the uui- 
veraity exauii nations at Oxford and Cambridge operate as a 
Btimulus to the different Colleges, We ahould hope to see 
Lectureships multiplied out of the retrenchment of gastro- 
nomic superfluities, and a class of men arise much wanted in 
our law, whoj devoted to instruction and possessing learned 
leisure, would develope its principles, and solve its difficulties ; 
to whose opinions on abstract points of Jurisprudence* Advo- 
catesj and even Judges themselves, might defer without dis- 
credit There are few cases where so slight an alteration 
would produce such important consequences. We sincerely 
trust it may be made by those who can effect it with so much 
ease ; but if not* the matter cannot be allowed to rest here. 
The aid of Parliament must be invoked, and we feel per- 
suaded that the case which we have stated has only to be laid 
before a British House of Commons in order to put an end to 
a system, disgraceful to the Benchers, degrading to the Bar, 
and not remotely tending to compromise those learned per- 
sons to whose carcj as visitors ex officio^ is entrusted the dis- 
cipline of the Inns of Court* 

We find it stated in the newspapers that, on the opening 



of the next Session^ Lord Brougham is prepared to 
forward a plan for the establishment of a Law Univ< 
We do not know how far this is correct ; perhaps the v 
father to the thought. This paragraph goes on to stat 
a project of this nature could not be in better hands^ com 
as his lordship has been for so long a period with Law K 
and Education. We need hardly give in our assent 
plain a proportion, and can only express a hope that tl: 
some authority for the statement. In the mean tin 
seems clear to us that the Lord Chanodlor and the J 
might do much to establish some system of legal educal: 
Whatever the intention, the effect of the establishm 
the Inns of Court was to encourage the study of the Cc 
Law, as contradistinguished from the Koman. The ]; 
Court fell naturally, as Blackstone tells us, into a coll 
order. And the Judges perceiving that in these sem i 
an academical discipline was enforced, and perceiving al i 
the degrees conferred by the Governors, or Benchen . 
granted in general to merit only, accepted the certific ! 
the Inns of Court as conclusive tests of the fitness < 
l3idates to practise in the Courts. 

What was at first simply convenient became at h i 
perative ; and we may now safely say, that for upwi ; 
four centuries there has been no other channel to t i 
but the certificate of the Benchers, who thus hold the ] 
which nlone the door is opened to all the higher honour 
Legal Profession. 

This is perhaps the origin of the visitorial power v< i 
the Queen's Judges, who from time to time repairec 
Inns of Court for the purpose of ascertaining that tl i 
ness of legal education was properly conducted, and I i 
estimate the value of the certificates. In the event i 
slackness in that respect, the Judges had an easy rei i 
their own hands. They had only to tell the Ben< i 
" Gentlemen, we find you are neglecting your tn i 
violating the contract upon which we agreed to acce 
certificates. There has been too muck eating and ( • 
here of late, and too little study. Beware of this e i 
the future, otherwise we shall be obliged to disrega : 
certificates, and either examine the candidates ours 



devolve the duties upon others who will perform it more 
faithfully than jou have daae." 

There is perhaps no record of such an admonition ; neither 
is it necessary to suppose its delivery* But it Beems clear 
enough that the Judges might interfere, and are by law 
hound to interfere, when it haa become notorious that the 
power of calling to the Bar has been abused. 

The petition then that we would prefer to the Lord Chan- 
cellor and the Judges is, " appoint an Examining Board, and 
confer upon it the power to grant law degrees." 



KOTE (A) TO ART. L p. 31. 

A KOT uncommon practice has been to receive payment of sums 
of money on account. That it may be possible that under these 
circumstances payments may be charged to the clients in the 
country which are not made by the agent in town, appears from a 
late case before Lord Langdale, M.E., la wliich tlie attorney in the 
country made an application to tax the bill of hia London a^ent 
Thia case disclosed transactions which we apprehend is by no 
means unusual in the Profession, but which drew down some 
strong obscrvatioai from the late Master of the Rolb, ** Amongst 
other acts of misconduct," said his Lordshipy *^ witli which the 
respondent is charged is this, that he ha% in Ma bill of costa, 
charged as disbursements for fees paid to Counsel, various sums of 
moneyj which in fact nemr tDere paid^ or whiclj, if paid, were less 

m amount than the fees charged; and Mr, (the country 

attorney) has sworn that Mr. (the London agent), on being 

remonstrated with on the subject, replied, ' What matters it to you ? 
Tou are not a loser \ if I charge you, you charge your clients,'" — 
In re Smithy 4 Beav. 314. 

This is rather questionable morality- His Lordship continued : 
*' I cannot part with this case without stating my regret^ that a 
practice likely to lead to great abuse Ims arisen, I had always 
understood, that it was irreguhr for Counsel to receive from their 
client any sum of money except for stated and specific fees for 
particular matters of business done, or to be done. It ia quite 
obvious, that to receive money generally on accoantj without spe- 
cifying the causes, and matters, and each particular fee, leaves the 
client open to imposition in a manner that miglit otherwise be 
avoided. I cannot help hoping that the circumstances which have 
occurred in this case may tend to restore where necessary the former 
course of conducting business between Counsel and Solicitor," — 
Per Lord Langdak^ 3LE.^ 4 Beav> 317* 
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NOTE (B) TO ART. I. p. 33. 

We have thought it might be useful to inquire into the practice 
relatiTe to the payment of Fees to Counsel in Scotland. The 
source from which we have obtained it, may be thoroughly relied 
on. 

It is to be kept in view that, in Scotland, Deeds, &c. are not 
drawn up by Counsel, but by the writers to the Signet and solici- 
tors, who are the recognised conveyancers^ and who, in default of 
payment of their accounts rendered, have their action, 
b. Counsel, however, iettU Deeds, and always prepare the pleads 
ings. 

The older mode of feeing Counsel, was for the agent personally 
to deliver to him the Memorial (brief) along with the fee. When 
a consultation was the object, the Memorial was sent previously, 
and the fee paid immediately after the consultation. For several 
years past, the usual course has been to transmit the Memorial 
accompanied by a sealed letter, enclosing the fee, addressed to the 
Counsel himself. 

The rule is, that in all cases the fee is to be paid beforehand. 
There may occasionally be exceptions : firsts the older mode of 
feeing immediately after consultation is sometimes followed : and 
secondly^ where the business is such that it is difficult to estimate 
the labour beforehand, the fee is occasionally sent after it is done. 
But the ordinary mode is to calculate previously as nearly as 
possible ; and, if the labour exceed the calculation, to send an 
additional fee. 

Accounts avowedly kept between Counsel and Agent are un- 
known. If any such exist, they are strictly secret ; as such an 
arrangement, if proved, would be visited by high censure from 
the Faculty of Advocates. 

Notwithstanding the rule of payment beforehand, discreditable 
Agents occasionally devise means of defrauding Counsel of 
their fees ; but this is very rare, as> on a repetition of the attempt. 
Counsel would send back the Memorial and refuse to act ; and in 
gross cases, recourse is had to judicial procedure. 

At one time, a system of evasion was practised, with relation 
especially to pleadings of a technical nature, but was ultimately 
crushed. A pleading drawn up by one Counsel may be signed by 
another. Agents occasionaUy prepared the pleadings themselves, 
and sent them to A, ^., informing him that they had been prepared 
by C. D.y and requesting his signature accordingly. The signature 
was given in reliance on the assurance of the agent, who retained 
the fee^ and charged it in his account against his client. In order 
to put an end to this system, tiie Faculty of Advocates passed a 
resolution,. that the Counsel who drew up a pleading must write 
his name and the date of preparation on the back of the draft, and 
that if the epgrossed copy was presented to another Counsel for 
signature, he was not to subscribe it unless the draft so marked 



was shown'to him. This rule having^ been steadily followed tbe 
evil ceased. 

Whether Counsel in Scotland have action for ^»\v fees is doubt- 
ful, as hitherto there has been no decision of the Supreme Court. 
Where a Royal Burgh gave a general retaining fee, or, as it wte 
called a '^ yearly pension," action was sustained at the instance of 
executors. This decision was upwards of a century ago, and it is 
obviously of a special character. In more recent cases relative to 
payment of physicians' fees, it was argued that those and the fees 
of Counsel were in pari casu, and that it was to be presumed that 
both were paid at the time. This doctrine, appears to have go- 
verned the decisions ; and consequently, where the presumption 
could be met by contrary evidence, the daini wouM be effectuaK 
In a recent case, this doctrine was sustained by the Lord Ordinary, 
documents proving an undertaking to pay the fee, and that it had 
not been paid, having been put in evidence. The fee was paid, 
and consequently there was no j udgment of the Court, 
h Where it hm been ascertained that the monies for payment of 
the fees have been received by the agent but not paid to Counsel, 
the course is for the Counsel to present to thti Court a '* petition 
and compkint" winch prays timt the agent shall be censnred for 
bis misconduct, and subjected in payment of the sum claimed. It 
bas been held, that such a petition simply cravjuj^ paymen!^, but 
without a prayer for censure, is incompetent. 

This note willj among others things, show the use of a Faculty. 



POSTSCRIPT. 

At the commPtKjemeBt of a new liegal year we sire thankful to l>e ahle tuost 
beariily to coitgrH^ulate the fricnclsi uf Lniv Eleform ari its pri'^teiit condit^oti and 
pro«ipp(;ts. Yft wl* trust wt! ari= not unreasonable if wc stale tbaf ihis sulyL-ct 
ia not yet sufBeiently apprecUteiL We do nnt exagffcratc its inn|Fortance when 
we Rtate out lidief that at pre^HJnt it should occnpy the most protjiiiiiMii position 
in the mind of every thuiking manK Tlvj eomir.ercial man cannnt be benefied 
In a greater degree than by a reaily mo le of recoverm'jr his debfs, an ample 
prolecttiiti to a^iind system oF ereditf a just ftystem of laws relating to debtor 
and creditor^ and a clear and iTiitc1]i:s:ible statemE^nt of the Icgnl rules which 
gavern all hh transactions. TJie laiirlowncr and all interested in land would, if 
wtill directed^ apply themseKes to unlo^jsc those fetters which fesirnin tht; ready 
deaUng \n Umd, atid would find in the present law the greatest ptjssibit? ot^stacle 
to gaining f mm it a rcfmimeratiog profit. The lawyer is buginnlnj^ to perc^^ire 
that in obtaining the lleform of the Law hk trne hiter^t is bound up, and that 
he has yet by thla m^ans to dt"i''elcipe the real resources whifh his profos'iioii 
con furnish. But it is the statesitian, tlie politician, the minlater, who shoiitd 
find in this question his safest watchword. Law Reform — a real reform, the 



heart and energies of the Ministry gWen to it— would be at the present moment 
the safest, and vet the most acceptable, path to fbllonr. Law Reform, really and sub- 
stantially taken up, would at once satisfy the demand for progress, and enlist the 
sympathies of the true oonservative. This cause, as is shown in a thousand ways, 
has fixed itself in the hearts of the people ; and a Govermnent which would 
undertake to gratify their reasonable hopes and wishes, would be one of the most 
popular that ever existed. We speak out thus boldly, because its friends have 
only one thing to fear, — that a cry more noisy may interfere with its success. 
Never was a Parliament better disposed than the present to do justice to Law 
Reform ; never was a House of Lords so united ; never was a House of Com- 
mons so unanimous. A better may come, but we are content with the present 
one ; and we can only foresee one difficulty ; that is, that the time of the next 
Session may be devoted to other matters, which, however important, should not 
be permittied to interfere. If we do not get upon this rock we have nothing else 
to fear : let the friends of Law Reform be warned in time, and insist on full dis- 
cusdon. The hint which we ventured to give in the Postscript of our last Num- 
ber as to the present anxious state of the Profession, seems to have been not 
uncalled for ; and the contents of our present Number will, we trust, be of some 
service, in guiding our readers to a right conclusion. In the meantime, the 
Attorneys seem disposed to take the initiative. A meeting has been called on 
their behalf by some gentlemen of this branch, and was held at the Freemasons* 
Tavern, on Oct. 20., to consider and adjust the conflicting rights of Barrister and 
Attorney in the County. Courts. Taking the fee allowed to the Bar by a late 
regulation of the Northern Circuit as the maximum, one guinea, the attorneys 
magnanimously propose to take half of this as their share ; and the chairman 
plainly said ** that if the Bar was not satisfied with that^ they wmdd get nothing at 
a//.*' This does not open out a very brilliant project of the profits to be made 
by an attendance at the County Courts ; and according to the Legal Observer of 
October 25. 1851, ''the proposal, as might have been expected, was nofat aU 
relished by the meeting,** As the profits of the attorneys have hitherto been con- 
siderably greater than those of the Bar in each particular case, we are not 
surprised at this proposal being received with disfavour. But it is not perhaps 
worth while saying any thing of a meeting (except to notice the fact) which 
does not appear to have been countenanced by the Rulers of its own Branch, 
and which has been content to refer the adjustment of the trhole matter to the 
Law Society. It is, among other things, evidence of an uneasy and unsettled 
state of feeling on this subject, which should, if possible, be attended to by the 
well-wishers of the Profession; as another symptom of the same feeling we may 
notice a pamphlet by Mr. Harle, a solicitor, " On the Inutility of the Dis- 
tinction between the Barrister and the Attorney.*' Thus it would seem that 
there is no indisposition on the part of the attorneys to throw down the present 
barriers between the two branches of the Pr6fession. It will be necessary, 
therefore, at all events, that a full and complete inquiry should take place on 
the subject. That this may be usefully conducted, it seems absolutely necef;sary 
that some means should exist of properly representing the Bar. It may be un- 
dignified on the part of the Benchers to have any voice in any such discussion, 
but we apprehend it is not the wish of the Bar to bs aU<^ether unrepresented. 
The dlflficulty that we feel in heartily recommending the formation of an Iiisti- 
tution which should represent the Bar is, as to the materials of which it would 
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be composed. The Iiius of Court cannot be said to enjoy the copfidenee ehh^ 

of the public or the Profession, and certainly would not be fair representatl^ 

of the feelings of the junior Bar. An institution in which *^'^ - 

entire confidence might do more harm than good. lode 

we are for the establishment of some body which might r 

almost despair of finding one adequate for the occasion, un 

tlie ranks of the Law Amendment Society. A mock attenr. 

question by a Commission, or any of the usual palliatives, wi 

pointment, and encourage demands from the public which 

to satisfy, except at the entire sacrifice of the Profession. 

again bid its present rulers look to the right adjustment of ti 

The new arrangements with respect to the Court of Chu 
pleted, and seem to hate given satis&ction. The Yice-C 
Bruce and Lord Cranworth, have been appointed Lords Ju 
Kindersley and Mr. James Parker have been appointed Vic 
have now ample means of working the Judge- Master pri 
no doubt that we shall soon see its successAil commencement 

This system, we are happy to. say, is now in full operation 
of the Supreme Court at Bombay. By the rules issued by 
10th Sept. 1851, it is ordered that, ** to dispose of the increa 
Equity, and to diminish the expenses to suitors attendant on \ 
ries in the Masters* Offices, one of the Judges will. sit period! ^•'•*'» or 

Chambers, a$ the businees may require, to conduct inquiries under decrees.** We 
take especial pride in this important reform, as we have good reason to suppose 
that the Reports of the Law Amendment Society, and even our own humble 
labours in this Review, have been mainly instrumental in bringing conviction to 
the minds of the learned Judges of this Court on this point. The learned Chief 
Justice does us the honour to write to us in the following terms, which we hope 
we shall be pardoned, under the circumstances, for making public ; — "I sm 
able to give you most satisfactory evidence as to the good working of viva voce 
evidence in Equity Pleadings, and as to the speed, certainty, ease, and satis&c- 
tion to the parties with which decrees are worked by the Judges.*' His Lord' 
ship adds, what perhaps will be the most interesting part of the communication 
to some of our readers, ** These changes have just doubled the amount of Equity 
suits brought to hearing. The returns of the business in our Courts show 
forcibly the effect of improved methods of procedure in the amount of business 
brought to trial. This is illustrative of my remark of the interests of the 
Profession not being iigured by the interests of the public being promoted. 
I fear that it would not be easy to make this proposition clear to the London 
Profession." Our vanity will not allow us to exclude the concluding para< 
graph : — <* May I add to you with what interest we Colonial Law Reformers 
look out for the * Law Review.* It cheers . us in our task; its notices of what 
is doing in other legal questions give us information that we can get no where 
else.*' The returns which accompany this letter fully confirm the statement as to 
the large increase of business ; and the same results will attend the working their 
decrees by the Judges in this country. We end, then, as we began — SiMruFr 

AXO CHKAPKW-THX LaW AND ITS PkOCEDITRK ; FOB IN THIS UKS THE TRUE lVW«^t 
MOT ONLY or THE FUBUC, BUT OF THE PROFESSION. 

Trinity Vacation, Oct. 29. 1851. 
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ART. L — THE CODE CIVIL AND ITS AUTHORS. 

s Lois de la Procedure Civile. Par G. L. Caur^. Tomes 6. 
3* Edition, par Chauveau-Adolphe. Paris, 1844. 

E observe that an opinion, which we have more than 
36 expressed in this Journal, is daily gaining ground 
h with the Public and the Profession ; namely, that the 
uv empts which are being made to reform our laws are alto- 
gether too fragmentary and sectional in character. Com- 
mittees on Common Law, Committees on Equity Law, draft 
acts on Bankruptcy, rules for the introduction of Claims, Sir 
George Turner's act for the English Court of Chancery, Sir 
John Romilly's act for the Irish Court of Chancery — all of 
these deal with different portions of the same great subject, 
portions which are so often interlaced, that it is impossible 
to touch a part without disarranging the symmetry of the 
whole. It is becoming apparent to all that more compre- 
hensive views are required, a systematic treatment of the 
subject, above all a steady contemplation of principle. Lord 
Denman's act, for example, to remove objections to witnesses 
on the score of interest, was a great step in procedure ; but 
directly it was passed, the logical mind of practitioners dis- 
covered that parties also came within the principle of the 
enactment, as the only objection, to their evidence at the 
Common Law, as pointed out by Chief Justice TindaP, was 
founded on the supposition that their interest in the suit 
would lead them to mendacity. Yet it has taken the best 

» See Worral v, Jones, 7 Bingb. 398. 
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2sz J 1 he Lode Ltvii and its Authors. 

part of a generation to give the principle full legislative 
effect by an act of last Session. Again, parties now being 
examined at Common Law, the question occurs, whether 
the same cumbrous dilatory and expensive procedure, which 
Equity practice interposed with cautious steps, when, going 
beyond the Common Law, it sought to extract the truth 
from parties who give insufficient discovery, and who are 
striving to keep back facts, is to be still persevered in ? The 
point has altogether escaped the legislator, but it is obvious 
that the interests of the suitor are as much in question in one 
form of procedure as the other, and that if the whole subject 
had been brought before a mixed committee of jurists and 
statesmen, — ^jurists who should be something more than mere 
practitioners, and statesmen who should not shrink from the 
supposed formidable technicalities of the question, — a com- 
prehensive law once for all would have been framed. 

The interests of the Profession, no less than the interests of 
the Public, demand that the reform of the law, now so loudly 
called for, should be based on scientific, comprehensive, and 
therefore permanent principles. Up to the close of the last 
century, England was justly looked upon with envy by sur- 
rounding nations for its judicial organisation and establish- 
ments. Nay, writing so late as 1819, and after reviewing 
the different reforms recently established throughout Europe, 
Meyer does not hesitate to assign ^^ k la legislation de la 
Grande-Bretagne le premier rang entre celles de toutes les 
nations policies."* Our own text writers, orators in Parlia- 
ment, preachers in the pulpit, never mentioned the English 
law except in terms of eulogy. The public mind fully re- 
sponded to these encomiums. Bentham, it is true, had 
carried his stem dissection into every portion of our pro- 
cedure, and pronounced it rotten, but practitioners did not 
read his works, and the Public had not yet familiarised them^ 
selves with the style called Benthamese. Now, a remark- 
able reaction has taken place. What with the House of 
Commons' antipathy to lawyers, which amongst the country 
gentlemen portion we know is an hereditary feeling with 

> Institutions Judiciaires, p. 299. 



that honourable body ; the oontinuous but abortive efforts to 
introduce improyements, which every Session witnesses ; above 
all the gross and patent blemishes which disfigure our system, 
it is impossible to take up any publication of a popular cha- 
racter without finding long diatribes on the abuses of the 

liAW. 

It is not difficult to explain the phenomenon. We have 
no hesitation in asserting, on no cursory view of the political 
institutions of nations, that the many difficult problems con- 
nected with the administration of justice have never been 
solved so successfully by any other people as by the Eng- 
lish. The English Bench are, and ever since the Revolution 
they have been, a judiciary which have deserved and have 
obtained a lugher degree of confidence and respect than the 
history of any other nation can boast of. Impartiality, 
honesty, incorruptibility, are qualities so universal as to call 
for no more praise than chastity in a woman. The English 
Bar, again, in all the faculties of advocacy bring an amount 
of moral weight, of learning, of zeal, of independence, and 
trustworthiness into the legal arena, such as ho other nation 
has witnessed. As profound jurists they may possibly be 
inferior to the closet lawyers of Germany, as politicians to 
the patricians of ancient Borne, but from the happy circum- 
stances connected with their caste and its position in the state, 
neither Rome nor France (Germany has never possessed a 
Bar worth mentioning), has ever been able to produce a class 
of trained advocates such as England, for the last two cen- 
turies at least, has supplied. The independence of the Paris 
Bar before the Revolution may be well tested by their con- 
duct in the indictment brought by Judge Goezman against 
Beaumarchais. The latter, having a cause pending, had 
avowedly given the wife of the judge a hundred louis and a 
watch stet in diamonds, to procure him an interview with her 
husband, but subsequently having lost his cause, he demanded 
bis money back from the lady, and failing to get it all, he 
naturally vented himself in jokes and epigrams. The story 
getting abroad, the reputation of the judge became affected, 
and he denounced Beaumarchais to the parliament as a 
libeller ; but, notwithstanding the facts were quite clear, and 
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the decree of Judge Goezman was most suspicious on the face 
of it, Beaumarchais could not get a single member of the 
French bar even to afford him the requisite official signatures 
which French procedure required ; Judge Goezman being a 
member of the parliament before whom the indictment was 
tried* A procedure that produces such a Bench, and such 
a Bar as exists in Englandj muit be based on principleB in 
the main sounds for it is the eystenij and not the happy 
choice of individuals, that is commetidable for the effects 
denoted. Whenever, therefore, cur legal institutions have 
been compared with those of neighbouring countries, an En- 
gliahman would nntiirally look upon his own with compla- 
cency- " Instances are remembered, where the weak pre- 
vailed over the strong ; one man recalls to mind where a 
just and upright judge protected him from unlawful violence, 
gave him back his vineyard, rebuked his oppressor, restored 
him to his rights, published, condemned and rectified the 
wrong,"* 

Who would wish to exchange this system for the secret 
procedure of Germany, for the personal solicitation of Judges 
— the "Epicea'* and the **Lettres de Cachet" of France? 
Publicity, trial by jury, and the judicial reasons assigned for 
every decidon of the Court, had familiarised the English 
public with every portion of our procedure, and endeared to 
them its operations. 

On the other hand, the tendency of the present day being 
eminently financial, — ^it having been diacovered that even 
gold may be bought too dear, — the inquiry at length came 
uppermost whether the costly article, law, might not be 
obtained at a somewhat less price. Questions as to the 
value of special demurrers began to be started; complaints 
made themselves heard as to suits being disposed of on mere 
subtleties and technical objections; the grievous oppression 
of the Masters' office gradually became felt far and wide 
throughout the land; until, at length, every item in attorneys* 
bills has become a subject of auch minute investigation that 
the loud and earnest demand for reform which we Lave 
before alluded to becomes intelligible* If, indeed, we look 

* Sermon preached before the Judf €£ at York, by the Rev, Sidney Smithy 



on the subject from this exclusive point of view, we find so 
much to reprehend in the system, obsolete institutions once 
of use, but now burdensome and expensive ; antiquated ma* 
chinery, ill suited to effect its object ; inconsistent principle 
in operation on all sides of Westminster Hall, but all tending 
to delay the suit and harass the suitor, we feel tempted to 
exclaim, with an indignant ex-Chancellor^, ^^ Omnes has quse 
hodie usquam florent respublicas intuenti .... mihi nihil, sic 
me amet Deus, occurrit aliud, quam quasdam conspiratio 
divitum de suis commodis, nomine reipublicas tituloque, 
tractantium." 

It is to be feared, and there are already symptoms in the 
horizon, that the laity, occupied exclusively by such financial 
views, may rush in impetuously to abate those nuisances 
which they can well appreciate, but without taking time to 
consider the value of the main structure, to distinguish its 
blemishes from its merits, or to ascertain the difficulties 
which must be encountered before a permanent useful edifice 
can be erected. We repeat, then, that the interests of the 
Profession and of the Public are identical in requiring a large 
comprehensive, and final measure of Law Reform at the pre- 
sent moment. The exigencies of society require, in the state 
of civilisation to which England has arrived, that the laws by 
which we are governed, the procedure by which the laws are 
administered, shall be made readily cognisable by every man 
of ordinary education. It is a disgrace to the nation, but 
the disgrace falls more particularly on the Profession, that 
the commonest right cannot be asserted, the slightest contact 
with a Court of Justice cannot be incurred, without fre- 
quently calling forth an amount of expenditure such as to 
justify the epithet "grievous." No one who investigates closely 
the workings of such a complicated state of society as that 
which surrounds us, can suppose that the various minute 
provisions of the law can ever be made patent to all, or that 
the interests of truth can be vindicated amidst the conflicts 
and confusion induced by fraud, oppression, and ignorance, 
without faculties of a high order being exerted. A trained 

' Sir T. More. . ' 
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class of professional advisers, therefore, must exist in every 
civilised community, to aid the unskilled, the unwary, the 
busily employed, wherever legal difficulties occur. But 
what the English Public are now demanding, and what they 
have a good right to demand, is, that no artificial devices for 
the employment of professional agency shall be interposed, 
when no natural want for either advocacy or professional 
assistance exists. Sufficiently embrangled are the current 
aiFairs of modem life without introducing complexity into 
simple relations which every man of ordinary education can 
comprehend. The problem now before the Profession, — the 
subject on which the science of Law, if it be a science, is to 
be displayed, — ^the solution of which problem is to identify the 
Legal Profession with the common interests of the country, is, 
to strip from our system of law and procedure every principle 
and practice which exists for any other purpose than the 
obtaining of justice in the most simple, speedy, and econo- 
mic manner that justice can be obtained. The Public have 
already learned from the procedure of the County Courts 
that on simple demands not exceeding 50/. in amount, the 
claim may be either asserted or denied without the assistance 
of professional agency, and without expense. It rests with 
the professors of the law to devise machinery by which all 
other simple claims, of whatever amount, may be disposed of 
with the like facility, and to take care that the provisions for 
excluding error, and for subjecting all difficulties to a 
thorough investigation, shall never be made applicable except 
when really required by the nature of the case. 

Considerations such as these, on what appears to ub to be 
the prominent duty of the Profession at a period like the 
present, have naturally led us to turn our attention to the 
mode in which the gigantic scheme of Law Reform carried 
out in a neighbouring country was effected. All skilled wit- 
nesses who have visited France, and attended to its legal 
institutions, — all inhabitants of the soil whose education 
enabled them to contrast the present and former state of the 
law, — appear now to be unanimous as to the manifold bless- 
ings conferred on the country by Napoleon's Codes. The 
question cannot but occur, if France has been able to achieve 



this great work^ what is there to prevent England from 
equalling or excelling her in a performance of the same kind? 
It is true that the revolutionary period at which the work 
was undertaken in the former country^ by completely break* 
ing down the corporation spirit^ and l^ silencing all class inte- 
rests, enabled the question to be taken up as res integra in 
a manner neither to be expected nor desired in an old 
monarchy like England, full of time-honoured institutions, 
and, we will add, respectable prejudices. But it is the boast 
of our Constitutional Government, that, with the growing 
enlightenment of public opinion, and the consequent force it 
is acquiring, all sound and useful reforms may be securely 
achieved — it may be somewhat slowly — by the mere force 
of popular discussion, and without resorting to that very 
dangerous machinery of other countries — a revolution. We 
have thought, therefore, that it might be useful at the pre* 
sent epoch to place before our readers a general sketch of 
the mode in which the French Law Beformers performed 
their work. Writing in a distant dependency of the British 
Empire, where books are scarce, but attempts at codification 
and law reform have been numerous, we trust that our 
library is sufficiently well furnished to enable us to make the 
sketch as faithful and minute as is required for immediate 
purposes. 

It is difficult in the present day to realise the idea of what 
the judicial establishments and legal procedure of France 
must have been sixty or seventy years ago. Enough appears 
from her own writers to show that, according to the uni- 
versal opinion, the judges were corrupt, the Bar pusillani- 
mous, and the attorneys versed in every species of chicanery. 
In criminal proceedings, the whole suit conducted in secret 
left the public, the family of the accused, and often the 
accused himself, wholly ignorant of the matters laid to his 
chaise. In civil proceedings, where sounder principles of 
practice prevailed, the country was so cut up by conflicting 
jurisdictions that no lawyer could decide with confidence as 
to the proper Court for entertaining a suit; the eternally 
recurring questions, therefore, on competence and nullities, 
enabled suitors of wealth and influence nearly always to 
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baffle their opponents ; at least such k the opinion which one 
finds loudly oxpresaed in French literature. Independentlj 
of the grand di vision as to subBtantivc law which ran through 
France, separating the country of the Koman law (pays de 
droit ^crit) from the country of cuatonaary law (pays cou- 
tumier), the latter districts varied from one another so much 
as to the customs which prevailed, that a French writer does 
not hesitate to say France before the Revolution was abso- 
lutely without substantive law (depourvue de lois positives), 
but was governed by usages, customs, and traditions, that 
varied from province to province^ from town to town, and 
even from village to village*^ This divarication of laws, 
however, might have been bearable if the administration had 
been good. But in France, from the earliest consolidation 
of the monarchy, a perpetual conflict had been in operation 
between the aggreseive Courts of the Crown and the Local 
Feudal Courts, which beyond the pale of the ancient patri- 
mony of the dukes of France possessed equal and exclusive 
jurisdiction with those Courts which the king created in his 
own domain. The royal power, however, gradually extend- 
ing itselflj a Crown Court, or Justice Koyale, contrived to 
locate itself by the side of the Lords' Court, or Cour 
Seignurial, in nearly every part of the kingdom; and as 
these Courts were avowedly regarded as legitimate eourcea 
of revenue to their owners, we may well imagine the compe- 
tition between two such justice-shops. On the other hand, 
a counterHjheck to the increasing despotic power of the 
Crown was maintained in the thirteen independent Sovereign 
Courts, or Parliaments, wiiich discharged the office of Courts 
of Appeal in their respective provinces, and the not less 
important duty of modifying or annulling by way of decree, 
or of absolutely rejecting by refusing to register, the laws 
passed by the King's Government. 

Such were the elements of confusion as to legal institutions 
which existed in that great country, that loved to consider 
itself, and not altogether without reason, as the leading 
nation, as the source of all intellectual movement, in Europe 

* ^ Meyer, lastitutioiis Judiciaircs^ p^ 36 h 



when the Kevolution of 1789 occurred. A revolution which 
attacked every abuse, nay every institution^ could not fail to 
apply itself to the monster evils of the law ; and the early 
proceedings of the Constitutional Assembly and the Conven- 
tion should be well marked by some of our headstrong lay 
reformers, who have no other remedy available but the cry. 
Away with them I away with them ! One of the first acta 
of the Convention was to abolish attorneys, — a "disastrous 
law," as a French writer on procedure pathetically designates 
it, and which certainly seems to have worked very badly by 
making over suitors to a set of low, uneducated, unprincipled 
fellows, over whom there was no control. Napoleon accord-' 
ingly, on his accession to power as First Consul, abolished 
the new law only six years after it had been passed, and 
to the great satisfaction of the nation. We omit mention of 
a number of other wild measures which the Revolutionary 
Assemblies passed into laws, but which the good sense of the 
nation soon after repealed. 

A really useful act of the Convention, and the source of all 
subsequent improvement in the law^ was the appointment of 
Merlin du Douai and CAMBAcifiES, in 1793, to prepare a 
Draft Civil Code, to be laid before the Assembly. The 
work fell principally, we may say entirely, on the latter ; and 
on the 9th Sept. 1794, he laid his report before the Conven- 
tion, with the Code complete.^ It was discussed at no fewer 
than sixty different sittings of the House ; but it was strongly 
objected to by those impetuous Reformers, and chiefly, as 
we learn from the memoirs of Thibaudau, a member of the 
Convention, for its savouring too much of the practitioner — 
** sentant trop I'homme du Palais." The Draft Code was 
referred to a committee of philosophers ; but these gentlemen 
either quietly laid it on the shelf, or lost themselves in empty 
discussions on first principles — proponunt multa dicta pulchra 
sed ab usa remota? On the next reconstitution of the Go- 
vernment, Cambac6res again brought forward the project of 

* Cambacer^s published in that year his Rapport sur 1e Code Civil, pp. 57. 
Paris, 1794. 
' De Augm. Scientiarum, L.. 8. c. 3. 
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a code, and made a long speech to the Council of Five Hun- 
dred, on laying an amended draft of the Code before them.* 
This draft was submitted to all the superior tribunals of 
France, for the criticism of the Judges, and, as might be ex- 
pected, elicited an immense mass of divergent opinions. A 
necessary element was evidently wanting amidst such con* 
flicts of learning, philosophy, innovation, and conservatism — 
the strong will of a ruler, the practical decision of a states- 
man — to educe any positive results ; and this was soon after 
afforded, on the accession to power of Napoleon as First 
Consul, on the 18th Brumaire, An. viii. Napoleon had scarcely 
descended from his war charger, after the brilliant forty days, 
campaign of Marengo, before he issued a decree, by which he 
appointed an excellent committee, consisting of Tronchet, 
Maleville, Bigot-Pr^ameneu, and Portalis, to prepare a re- 
vised draft of the Civil Code. These are the Redacteurs du 
Code Civil so often spoken of. No time was lost in its pre- 
paration. The decree was dated 24th Thermidor, An. Tin. 
(July, 1800); and, after having been circulated throughout 
the empire, like the previous drafts, for the opinions of the 
profession, the revised Code, with the remarks made upon it, 
was laid before the Council of State. The Council referred 
the whole to their Committee of Legislation, consisting of 
MM. Boulay, Berlier, B6al, and others, with the instruc- 
tions to frame a new draft on the materials before them. 
The Draft Code thus prepared was laid before the Council of 
State, and was discussed article by article in those celebrated 
sittings, at which Napoleon presided, and of which so many 
publications have given the account. M. Thiers presents 
such a lively sketch of these discussions, and of Napoleon's 
share in them, in his late history, that we cannot do better 
than translate the passage : — 

" The discussion of the Code Civil at this period (1801) in the 
Council of State was a spectacle that attracted universal attention. 
Of all the wants of France a Civil Code was the most urgent. 
The former law of the land, comprising feudal law, customary 



' See Projet du Code Civil presente au Conseil des Cinq Cents et Disoours 
Preliminaire, per Cambac^r^s, Svo. Paris, 1796. 



law, Roman law, was no longer suitable to a society thoroughly 
revolutionised. The old laws on marriage, and those lately im- 
provised on divorce and successions, were neither fitted for a new 
state of society, nor for a regular and moral system. A draft of a 
Civil Code had been drawn up by Messrs. Portalis, Tronchet, Bigot 
de Pr^maneu (;tc), and Maleville. This draft had been sent to 
all the Judges for their examination and remarks. In deference 
to this examination, and to these remarks, the draft had been 
modified, and was finally submitted to the Council of State, where 
it was discussed article by article during several months. Thei 
First Consul, who presided over the Council, and attended every 
meeting, displayed such method, clearness, and frequently such 
depth of views, as took the whole world by surprise. Accustomed 
to direct armies, to govern conquered provinces, it was not sur- 
prising that he showed himself to be an administrator — for this a 
great general must inevitably be ; but to find in him the qualities 
of a legislator struck the world with astonishment. His education 
in this character had been rapidly made. Interesting himself in 
every thing, because he understood every thing, he had obtained 
from the Consul Cambac^r^s a few law treatises, and, above aU, 
the materials collected under the Convention for the formation of 
the new Civil Code. He devoured them, as he did the contro- 
versial religious works which he had collected when he was 
similarly engaged with the Concordat. In a short time, classify- 
ing in his head the general principles of Civil Law, and combining 
with these few notions thus rapidly acquired, his deep knowledge 
of mankind, his thoroughly perspicacious mind, he enabled himself 
to organise these important labours, and even threw into the dis- 
cussion a large number of new, sound, and profound ideas. Occa- 
sionally his insuflScient knowledge of the subject led him to main- 
tain rather strange notions, but he quickly allowed himself to be 
brought back to the right path by the able men who surrounded 
him ; and when, amid conflicting opinions, a question arose as to 
the soundest and most legitimate conclusion, he showed himself 
the master of them all. The chief service rendered by the First 
Consul towards the completion of this noble monument, was his 
firm mind, his determination to work steadily at the task, and thus 
to overcome the two great difficulties which had hitherto proved 
the stumbling-blocks, — the innumerable differences of opinion, 
and the impossibility of working continuously at such an agitated 
period. When, as often happened, the discussion became lengthy, 
diffuse, obstinate, the First Consul would sum up the whole, and 
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settle it by a word ; and, above all, he obliged them all to work 
hard, by working the whole day long himself. The reports of 
these remarkable meetings were printed and published. Before, 
however, they were delivered to the Minister, the Consul Cam- 
bac^res took care to revise them, and to strike out all that might 
not be suitable for publication, wherever tho First Consul had 
emitted any startling opinionsj or had treated any moral questions 
with a familiarity of language not suitable for circulation beyond 
the Council Chflmbefi The views, there fore, of the First Consul, 
aometimea corrected, frequently altered, but always striking, were 
all that appeartid in these reports. The public were astonished, 
and habituated themselves to look upon him as the sole author of 
every thing good and great achieved for France* They even felt 
it a sort of pleasure to contemplate as a legislator the man whom 
they had known as general, diplomatist, administrator, and in 
all these different employments superior to most of the world," * 

A doubt has eometiraeB occurred to us, whether the lively 
historian has formed the above opinions on a perusal of the 
long and dry legal diBcussiona which took place in council, or 
whether^ with the tact of a Nisi Priua practitioner, and the 
quick intuition of a man of genius, who would trust to a 
" ten minutes' conversiition " for making himself acquainted 
with the existing state of a modern science, he has not pre- 
sented ua with a brilliant resume of the opinions of his beat 
informed contemporariea upon the subject. Undoubtedly, 
however^ after a conacientious study on our part, such as 
becomea a writer inquiring into foreign lawSj of the pon- 
deroua quartos of MM. Johanneau and Solon ^, we find no 
reason whatever for disaeuting from the eulogies pronounced 
by M. Tillers. 

Our readers may possibly not be displeased to see a speci- 
men of the mode in which Napoleon and the French lawyers 
diacuased aome of the great queations which arose before 
them. The following discussion on the marriage of a wife's 
eister may be read with intereat both by the advocates and 
opponents of Mr. J. Stuart Wortley's measure* 



' Hist, du Cons, et dc TEmp. v. 3. liv. icUi. p, 29^, 

' Diac?u»aiona du Code Civil duns le Conseil D'Efcit, 3 vals. 4tf>* Paris, 
1805 8. 
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The article of the Code proposed by the Committee of 
Legislation was as follows : — 

^^ En coUat^rale, le manage est prohib^ entre le fr^re et la 
soeur legitimes ou naturels." 

The article came on for discussion on 26th Fructidor, An. 
IX. (16th Sep., 1801) when the debate was opened by 

" The Consul Cambaceres, who asked if the prohibition laid 
down in this article extended to brothers and sisters-in-law ? 
' " M. Real states that the minority of the Committee are in 
favour of this extension. 

" M, Portalis explains the views of the minority. 

''He says that the civil prohibitions on marriage between 
brothers and sisters-in-law are founded, 

" 1st. On the advantage of extending connexions by matrimony. 

" 2nd. On the necessity of preventing the corruption of morals 
which creeps in with facility in the train of domestic familiarities, 
if marriage may be allowed to efface the disgrace. 

" 3rd. On the evils which spring from the degeneracy of races ; 
for experience has shown that this is the ordinary effect of mar- 
riages between individuals of the same blood ; an example of 
which may be seen in royal marriages. 

** Prohibitions do not proceed from the Ecclesiastical Law ; the 
most ancient are to be found in the Greek and Roman laws.^ 

" The prohibition on a marriage between the aunt and nephew 
was introduced by Theodosius. The laws of the Church did not 
apply to them till a late period, when they began to interfere with 
marriages; up to that period the sovereign alone accorded dis- 
pensations. The first dispensation given by ecclesiastical autho- 
rity was that granted by Pascal II. to the King of France about 
the end of the eleventh century. Princes only had recourse to 
the Pope, because it appeared to them unseemly that they should 
grant to themselves a dispensation from laws which they had 
established. We find even in Cassiodorus and Marculfus the for- 
mulas which were still in use. Prohibitions and dispensations, 
therefore, belong entirely to the Civil Law : now, the minority of 
the Committee has not discovered any reason for limiting the 



^ A remarkable illustration of the far-seeing views of the Brdhmans of India 
in many of their institutions, may be seen in the careful provisions which they 
have introduced into their sacred laws to prevent the degenerating of races by 
intermarriage. 
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prohibitions hallowed by the feeling of so many ages^ and founded 
on weighty arguments, nor, on the other hand^ for depriving 
Goyernment of the right of dispensation. 

** M. Emmery replies that the majority of the Committee does 
not deny the right of Grovemment to grant dispensations^ but it 
considers that the law as to prohibitions ought to remain in the 
state in which it now is, in order not to introduce any inquietude 
and disfavour as to marriages actually contracted amongst indi- 
viduals to whom the prohibitions would extend. The majority, 
however, thought that a marriage between aunt and nephew ought 
to be forbidden, because, as the aunt to some extent supplies the 
place of a mother, it would be difficult to reconcile the respect 
which a nephew owes to his aunt with the respect which an aunt 
would owe to the nephew, if he became her husband. The same 
reason does not apply to the uncle and niece. There is no reason 
for forbidding marriages between brothers and sisters-in-law ; and 
even the interests of children require that these unions should be 
permitted ; for children would find in the brother or sister of their 
father or mother the care and affection of their own parent. As 
to the necessity which has been alleged of preventing the effects 
of too familiar an intimacy, the same argument would forbid 
marriages between cousins. 

"The Consul Cambaceres observes, that although the Com- 
mittee found their proposal on the inconvenience which would 
result from altering the present state of the law, they depart from 
their own principle by forbidding marriages between nephew and 
aunt. 

" M, Boulay observes, that under particular circumstances mar- 
riages between brothers and sisters-in-law might be justified, but 
to allow them generally would be to introduce discord into 
families, and to create an interest in such relatives to encourage 
the divorce of their brothers or sisters. 

" M, Cretet remarks, that the question of dispensations has not 
been sufficiently examined. Dispensations would become a mere 
empty form, if the law did not determine the cases in which they 
might be obtained ; otherwise they would soon become the rule 
instead of the exception. The law ought to prohibit absolutely 
that which is injurious, and to leave individuals to act according 
to their discretion in that which is not so. 

" M. Real states that the majority only consented to the pro- 
hibition of marriage between aunts and nephews on the condition 
of dispensations being allowed. The Prussian Code limits this 



prohibition to the case of aunts who are older than their nephews, 
and even then it allows of dispensations. He admits that pro- 
hibitions had not been introduced by the Church ; but it could 
not be denied that her ministers had readily availed themselves of 
them, and had acquired in them a species of property, from which 
they had excluded the Civil power, and over which even now 
they claim to rule without any interference. 

" M. Boulay says, that prohibitions and dispensations are so 
completely Civil institutions, that Claudius was compelled to 
obtain a decree from the senate to marry his niece Agrippina. 
Historians have observed that this example was not followed. 

** The Consul Camhacerek observes, that the main question is as 
to marriages between brothers and sisters-in-law, and the point 
to determine is, whether it is more inconvenient to include them 
in the prohibition, or to leave them in the limits marked out by 
the existing law. 

<< The marriages which may have been contracted under the 
law of 1792 formed no obstacle to extending the prohibition; 
there was no reason for fearing that they would be looked on 
with an evil eye ; every one knows that the law is never retro- 
spective ; and for this reason it always speaks in the future tense. 
What has been said as to the interests of children who find a 
second mother in their aunt, is only true of a very few cases ; 
motives of a much less respectable character usually lead to these 
marriages ; and, in a country which allows of divorce, it is to be 
feared that the possibility of terminating an existing marriage^ 
joined to the power of interman-ying, may lead to improper con- 
ne:iLions between brothers and sisters-in-law, and destroy the peace 
of families. At the utmost, such relations should not be allowed 
to marry unless the marriage has been dissolved by the death of 
one of the parties; there could be no greater scandal than to 
allow them to free themselves by divorce, in order to rush into 
the arms of their brother or sister-in-law* Besides, by the tise of 
dispensations, all the inconveniences of prohibitions vslnish. At 
all events, if the feeling is against absolute prohibition^ the cases 
in which it wad allowable should be specified. 

" The Minister of Justice states, that the facilities given by thfj 
law of 1792 to brothers and sisters-in-law had, in fact, introduced 
dissension into families, and was the principal motive for the 
applications for divorce to the law tribunals. 

" M. Berlier admits the prohibition of marriage between 
brothers and sisters-in-law where the first marriage has been 



dissolved by divorce; but thinks t!ie prohibition should not be 
carried further. He objects to the subsidiary arm of dispensa- 
tions ; it ig well known that formerly they were a raere formality, 
and could be obtained by every one who was able to pay for them. 
He did not doubt tbat the present Government would be able to 
diminish the abuses as to dispensations; but in matters which 
I'elate to public morality there can be no compromise- Therefore, 
marriages should be allowed between brothers and sisters-in-law, 
if usage is not opposed to them ; in which case they ought to he 
forbidden, without allow^ing either exceptions or dispensations. 
M. Berlier votes for the absolute permission, and rejects any thing 
exeeptional or founded on dispensations* What would be the 
ostensible ground for such dispensations ? Aa in former times 
pregnancy would be alleged, and then the permission would be 
granted ; but such a reason would encourage laxity of morals^ as 
an illicit commerce would thus become the means of obtaining 
dispensations, Now it would be much better that the law should 
openly allow a thing not essentially wrongs tlian say public 
morality forbids itj and at the same time place alongside of the 
injunction a legal method of violating it* This is the latest view 
taken by the law, and it is sound 

" M. Tronahet observes, that sound morals require the pro- 
hibition of marriage between brothers and sisters-in-law, in order 
to prevent the inconveniences arising out of close domestic rela- 
tions \ but nevertheless he only adopts this view on the condition 
of dispensations being allowed ; otherwise he should prefer theae 
marriages being allowed generally, 

*^ J/, Mahvilk states, that all the Judges are opposed to this 
ipecies of marriage, 

" The First Consul sums up the different propositions, and puts 
them to the vote. 

" The Council resolves — 

'* ] . Marriages between brothers and sisters-in-law shall be 
prohibited. 

" 2. No dispensation shall be allowed for such marriages, 

" 3. Marriages between uncles and nieces phall be prohibited. 

'* 4, Dispensations for such marriages may be granted. 

" 5* Marriages between aunts and nephews shall be prohibited, 

** 6. Dispensations for such marriages may be granted/* 

In order to tinderatand this discussion thoroughly^ it should 
be recDllec:ted that the Convention had iatroduced a law in 
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1792, giving permission for brothers and sisters-in-law to 
marry, and had at the same time conferred on married 
couples the largest and almost uncontrollable powers of 
divorce. 

The character displayed by Napoleon in this discussion is 
very remarkable. On a general subject, whereon every man 
of the world must have an opinion, and on which the oppor- 
tunity to talk by a chattering chairman would have been 
irresistible, we find perfect silence maintained ; but at the 
close the whole discussion was summed up by him, and 
brought to a close by four beautifully concise propositions. 

In the following discussion on the subject of Adoption ^ve 
find Napoleon taking a more active part ; and his speeches 
on the question afford a good specimen of his legal argu- 
mentation : — 

" On the 2nd Germinal, An. xi. (March, 1803), M. Berliery on 
the part of the Committee of Legislation, presented a draft law to 
the Council of State, the principal provisions of which were to 
allow adoption by married people who were childless, and who 
had been married ten years, or who were past fifty years of age. 

" M. Berlier stated that this draft appeared to the Committee 
of Legislation to embrace the views which prevailed at the pre- 
vious discussions on this question at the sittings of the 6th, 14th, 
and 16th Frimaire, and 4 Nivose. 

" But an additional duty devolved on the Committee. At the 
sitting of the 20th of this month, the Consul Cambaceres charged 
the Committee to inquire whether, after the discussions which had 
taken place, it seemed more expedient to maintain the right of 
adoption or to abolish it altogether. 

" M, Berlier on this point gives the views of the Committee. 

" Many of the members combated the principle itself, because 
they thought that every kind of adoption was not only embarrass- 
ing in its details, and little in harmony with the manners of the 
day, but also useless in fact, from the facility which exists for 
providing by other means for a favourite child, which facility, 
already very great under the law of Germinal, An. vin. on Dona- 
tions, would probably be much extended by the New Code ; these 
views therefore led them to reject adoption. 

" Other members, without participating in this opinion, on the 
. principle of the law, and thinking that there *w as a great difference 
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between adoption and the means pointed out for supplying its 
place, were nevertheless struck by other considerations connected 
with some portions of the draft law. 

" First, it appeared to them that the introduction of the adopted 
child into the family of the adopter, thus making all the relations 
of the latter relations of the child without their formal or even 
tacit consent, was little suited to modern ideas and manners ; the 
fiction, extended to other than the contracting parties^ is carried 
too for. 

*' An objection not less grave to the draft which has been pro- 
posed, applies to the mode in which the adoption is to be effected. 

" If a civil institution is in question, why, it is asked, should 
high political authorities intervene for each adoption ? Why is 
the Legislature, and not (as in Prussia) a Court of Justice, to 
decide upon adoption?" 

[We omit some other reasons which induced the Committefe to 
reject the institution of adoption altogether.] 

" The First Consul asked what were the views of the Judges 
on the question. 

^\M. Berlier replies that adoption not having been proposed in 
the original draft of the Civil Code, the Supreme Courts had had 
no opportunity of expressing their opinion on this institution. 
They have, therefore, confined themselves to asking for a law 
that should regulate the condition of individuals who had been 
adopted on the faith of decrees. 

" M. Tronchet did not think that the principle of adoption ^^ad 
ever been decreed ; but added that humanity required the main- 
tenance of adoptions which had been made bona fide in expecta- 
tion of a forthcoming law. 

" M* Berlievt to prove that the principle of adoption had been 
decreed, produces a series of acts which had issued on the subject." 

[He then quoted several acts of the Legislature since 1792, 
recognising adoption.] 

*' To these positive acts of legislation must be added all the 
draft codes for the last ten years, except the last. 

*' The First Consul observes that the transmission of name 
being the principal effect of adoption, it ought to be considered 
pnnci pally under this view. 

'* He aaks, whiit were the rules of the oM kw upoo thia subject. 

'^yM. Trei'M a rr/ observes thai nnmea constitute a family property ; 
that they cannot be changed arbitrarily without introducing great 
confusion into society ; that an authority by the Legislature was 



neeessary to juitifj a change of name ; that occasionally a benefit 
to the donee was made conditional on taking the name of the 
donor ; that even in this case the sanction of Government wa9 ne- 
cessary to warrant the change ; but then letters patent were to be 
obtained without difficulty. 

'* M, Regnaud recalls to mind, that the principles of adoption 
have been admitted at the first discussi^. 

*• All that now remained was to determine between three ques- 
tions of form : one view proposed that adoptions should only be 
made by a senatus consultun^; another proposed an act of the 
Legislature ( a third suggested a decision of the tribunals. Possibly 
^the last method, as the most simple, was the best ; but the Council 
appeared inclined to the second. Now, amongst the reasons which 
to-day induce the Committee to propose to reject adoption, one of 
the principal is, that it would lead to much embarrassment and 
difficulty if adoption could only be efieeted by an act of the Legis- 
lature. * 

" Therefore, the questiop now is to determine, whether the 
discussion shall be reopened on the principle itself, or only on the 
mpde of carrying it into execution ; if, in short, they should confine 
themselves to e'bcamine which of the two forms was preferable, an 
application to the Legislature, or to Courts of Justice. The latter 
would certainly be more simple and expeditious, aixd less ex- 
pensive. 

" M, Boulay remarks, that adoption is foreign to our manners, 
and this consideration had principally led the Committee to pro- 
pose its rejection. 

•* M, Real states, that the Committee had rather rejected the 
draft which had been submitted to it than the institution itself, 
but in attempting to frame a law upon it, the Committee had ex- 
perienced great difficulties. 

" M, Bigot' Preameneu says, that the mode of adoption was not 
the only, nor even the principal reason iot the opinion formed by 
the Committee ; for himself, he had been always opposed to adop- 
tion both in respect of the difficulties it induced as to successions, 
and of what he deemed its immoral tendency ; in fact, it places a 
ehild between fortune on one side, and its natural parents on the 
other. There are, however, other ways of conferring benefits with- 
out requiring from tbe object of them the sacrifice of his duties and 
his feelings towards his own family. Moreover, an adopting father 
will never find in the child he adopts the devotion and tenderness 
which a man has the right to expect from his own child. 

R 2 



" M, Begnaud replies, that it is true adoption presents cer- 
tain difficulties, but they are not insurmountable. 

**He denies that it is followed by the immoral consequences attri- 
buted to it ; for, far from obliging the adopted child to give up the 
affection due to his own parent, adoption enables him to relieve 
that parent in distress. 

" The First Consul observes, that opinions are still too much 
divided to enable them to discuss the terms of the law ; that as 
things stood the discussion should bear on the principle. 

" The proposed system of adoption was perhaps too complicated : 
there was no opposition to a simpler system ; but to reject adop- 
tion altogether was to leave too great a gap in the civil law. 

" It has been objected, that it is impossible to dispose of the 
person of a citizen without his consent, and a minor is incapable 
of giving his consent. 

'*But there is no reason why the consent given by a minor 
should be more than provisional; but the minor preserves the 
right of refusing or accepting the adoption when he comes of age, 
and let the judgment which changes his status be deferred to that 
period ; let this judgment only affect the transmission of name, and 
then it becomes unnecessary to sanction the adoption by any act 
of the Legislature, the authority of the tribunals is sufficient. 

" M, Tronchet states, that he had always been opposed to adop- 
tion. 

" He sums up the reasons for this opinion. 

^* At the first glance, adoption pleases the imagination and the 
affections ; but in reality it is a species of fraud on the law which 
limits the power of bequeathing. 

" In this view it is in fact illogical. 

" This institution, moreover, is neither necessary, nor even use- 
ful ; it has no other operation than to flatter the vanity of those 
who wish to perpetuate their names. 

" But it is necessary to develope these ideas. 

" Is adoption necessary ? 

" To decide this question, M. Tronchet examines what are the 
advantages, what the inconveniences of adoption. 

" The advantages attributed to adoption are, that by the appear- 
ance of paternity, it consoles those who are deprived of the bless- 
ing of children. 

"But adoption will never be anything but a very imperfect 
imitation of nature. 

" Besides, it destroys the affections which create the connection. 
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by destroying independence, and substituting duties. Man is na- 
turally opposed to all compulsion, he wishes to remain free, even 
in the actions which are inspired by his feelings. 

" M. Tronchet proceeds to the inconveniences of adoption. He 
sees them in respect both to individuals and to society. 

" The individuals amonsrst whom adoption will take place, will 
often be disappointed in their expectations. 

** The father who determines on adopting a child, will more 
frequently be influenced by dislike to his heirs than by love for 
the child. 

'* The father, besides, will often lay up for himself a subject for 
regret, the more bitter for being wholly without remedy. A married 
couple have no children ; they find one that pleases them, and 
they adopt it. One of them afterwards dies; the survivor re- 
mains, and has children; it is easy to conceive the regret that 
must ensue at having given a brother to one's own child. We see 
in this, how far adoption is from imitating nature. Dislike will 
grow up between the father and the adopted child ; between the 
latter and the natural children ; hence discord and trouble through- 
out the family. Adoption takes place largely in the country, and 
it succeeds. Why ? because it does not bind either the adopted 
or the adopter, because each remains entirely free. The father 
knows that if the gratitude of the son ceases, the benefit may 
cease also ; the son knows that the father is not bound, and the 
recollection of this keeps him to his duty. 

" Besides, adoption is not necessary for the man who wishes to 
provide for a child. 

** The testamentary power, which is about to be enlarged, is 
sufficient for him. If he wishes for more, he is actuated only by 
the vanity of desiring to perpetuate his name, and of leaving to 
the child who is to bear it a large fortune in order to support the 
name with splendour. Such vanity is only permissible under an 
aristocratic regime. 

"With respect to adopted children, the risks which they en- 
counter are not less. 

"In the first place, the subsequent repentance of the father 
makes this very adoption, which the Legislature intended for 
children's benefit, an undoubted evil to them. 

" Secondly, if the adoption is irrevocable, the child finds itself 
bound by a tie to which it has not consented, and which possibly 
become? burdensome. If, on the other hand, the child on coming 
of age may throw off a yoke that has been found oppressive, the 
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original family must be sought out, and what would h6 find there ? 
distress ; for of course his return could not have anj retrospective 
effect OB: the partitions and other arrangements of property which 
had taken place among his brethren. 

** So much for individuals : but on public grounds the evils of 
adoption are equally grave. 

" Is the adopted child to have ho rights except to the estate of 
the adopter ? If so, the child is a sore of monstrosity in society ; 
he is cut off from his own family, and yet does not belong to the 
family of liis adopter, 

'* la he to have all the rights of legitimate children ? K so, the 
Legislature is both unjust to the relatives of the adopting father, 
and more liberal tlian it has any right to be ; for it is not compe- 
tent to them to deprive individuals of their rights of succession, 
whichj so fur as they extend, constitute actual property within the 
limits which they cover. 

" The First Conmd observeSj that bo far from adoption being 
the consequence of a system where nobility prevails, it has been in 
republics that it has chiefly flourished. 

** Be&ides, the modifications proposed place it in harmony with 
the order of things which had been long pi'evalent in France, It 
is nothing but a simple transmission of name and fortune ; a trsns* 
mission which has frequently occurred a I all times ; and which has 
never been accused of transforming the adopted child into a moo- 
stroaity. 

"Adoption also has always existed in the provinces; with this 
distinction, however, tluit by law it did not transmit the name of 
the adopting father of the child, but in fact the name was acquired 
by the adopted cMld because no one contested iL 

"Adoption, it has been said, only feeds vanity. 

*' It has more substantitil advantages; it is useful in preparing 
for old age support; and attentions more to be relied on than can 
be expected from distant relations; it is useful to the childless 
merchant and manufacturer in ei'eatiiig for him an assistant aad b. 
successor. 

^' The power of bequeathing does not create the same ties dur- 
ing the life of the testator; after hiadeathj it does not transmit his 
name. Nevertheless feelings more noble than yanityj^ — such m 
affection, esteem, sentiment, — may prompt a man to create this sor!: 
of connection with one whom he may deem worthy of it. It makes 
no alteration in our manners, as it is confined to regulating the 
right which already exists of conferring one's name on another; it 
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Stimulates old age to educate youth, and at the same time en- 
courages the latter ; it forms good citizens for the state ; it is a 
necessary institution for the professions. 

^The objections against the adoption of minors fall to the 
ground, because it is proposed that only majors should be adopted. 

" The adoption of majors is only startling in the cases where the 
adopted child has not been educated by the adoptor. 

**The possible regrets of the adopting father have been alluded 
to; but repentance is a possible consequence of every human 
action. 

"We may repent a sale, a gift, or marriage. At all events, 
there is no resource in adoption for the adopting father ; he may 
cut down the adopted child to its legitism. 

** The only objection, then, to adoption is the disappointment of 
relatives. 

"But this effect cannot be ranked in the list of evils; the 
interest of collaterals is null ; and indeed, on close calculation, it is 
rather favoured by adoption than by a simple gift of the whole 
estate ; for the identity of name establishes relations between them 
and the adopted, which under certain circumstances may turn out 
advantageous to them. 

" M. Treilhard says, that adoption would have lost much of its 
usefulness if it had been necessary to have it performed by an act 
of the Legislature. In fact, the Legislature is not always sitting ; it 
is absorbed by public questions ; it is not every citizen who can 
make himself heard there. But as adoption is not to take place 
except in the case of majors, the intervention of the Legislature 
becomes useless ; there is no longer any need for such a guarantee ; 
the authority of the Courts of Justice will be all that is required. 
They will take care that all the necessary consents have been 
obtained, and that the prescribed forms have been observed. 

" It would also be easy to allow the Executive sanction to acts 
of adoption. It is equally accessible with the Tribunals ; it is 
never absent, and it is easy for it to obtain information ; but in 
this case it would be necessary that it should possess the right of 
refusing its sanction. 

" In this mode, and under the modifications that have been pro- 
posed, adoption would be useful, were it only to console by its 
semblance to paternity those who are childless. 

"There is no real inconvenience in what is alleged as to its 
excluding the benefits which a father might wish to confer on his 
natural children. In fact, if the children are acknowledged, they can 
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not be adopted; if they are not acknowledged, their origin is 
doubtful ; why then should the author of their days be prevented 
from repairing in some sort the evil of their birth ? 

" The Consul Cambaceres remarks, that the difficulties in the 
subject arose from the scheme which was originally proposed. 
But now that this scheme has been modified, the difficulties 
vanish. In reality, according to the views developed by the First 
Consul, adoption would be nothing more than a legal method of 
transmitting a name and estate: from which it follows that it 
would have a close connection with the power of bequeathing. 

'^ M. Tronchet points out that the opinion of the last speaker is 
bound up with the question, whether the law should allow a man 
who has no lineal heirs to will away his estate absolutely. It 
would aeem Tiecessary, then, to adjourn the question of adoption 
until this previous point had been determined. The right of 
inheritance is founded, no doubt, on positive law; but the law 
ought to make a distinction in the order indicated by natural 
a^Fectioiis. The first etep, without question^ is to children ; never- 
theless nature also speaks in behalf of brothers and sisters, — in 
behalf of nephews, who are also a species of children. It would 
not be amiss then in the law, guiding itself by nature, to limit 
the power of dJEjinheriting such near relations as these. These 
principles have always been received in France : they formed the 
basis of the system des propres. * This system should not be re- 
gretted, eternal source, as it was, of litigation on the legal title of 
property i but we might substitute for it the obligation to reserve 
a portion of the property for collaterals in the first degree. But 
all thciie questions are still under discussion, which also showa 
that the time has not arrived for deciding on adoption. Possibly 
this institution may be admissible with the modifications sug- 
gested. 

** The FirM Comiil observes, that the happiest effects of adop- 
tion are to give cliildren to the childleisa, a father to orphans, and 
to bind up infancy svitii old age and maturity* 

^* Such being its effects, adoption belongs rather to the law of 
persons, than to Itigisliition on property. 

" It may well be that adoption should only be allowed under 
certain conditions ; for example, that it should only take place in 
cases where services have been rendered nnd received, 

** Thus, the care bestowed by an individual on a child of tender 

' We must ronfeis our igrmrnncE of this term of French art. 



age, would enable him to adopt it. Services received from one of 
adult age, might confer the same faculty. Moreover, it would be 
absurd to allow of the adoption of a major, if it were not founded 
on motives of gratitude." 

After this discussion, the draft was sent back to the Com- 
mittee of Legislation to prepare another draft in conformity 
with the views emitted at this discussion. 

Much subsequent discussion took place ; the Tribunate 
differed on points of detail from the Council of State, who, 
however, adhered to their views ; and the following Article, 
forming 343. of the present Code, was finally adopted : — 

" L'adoption n'est permise qu'aux personnes de Tun ou de 
Tautre sexe, Sgees de plus de cinquante ans, qui n'auront k 
r^poque de l'adoption, ni enfans, ni descendans legitimes, et 
qui auront au moins quinze ans de plus que les individus 
qu'elles se proposent d'adopter." 

Napoleon's views will be found carried out in the above 
Article, and in Articles 345, 346, and 347. ; nevertheless, 
experience has fully shown that the arguments of those who 
opposed the institution as unconformable to the manners of 
the day, were the most sound ; for French writers observe 
that the law on the subject has remained chiefly a dead 
letter. 

By discussions such as these, and by daily sittings — for, 
in 1802, Napoleon caused a Committee from the Tribunal, 
and the Committee of Legislation, to meet every day at the 
house of Cambaceres — in little more than two years from the 
Code being laid before the Council of State ; namely, on the 
5th March, 1803, the First Consul was able to present that 
body of law to the nation, which, under the various names of 
Code Civil, Code Napoleon, and Code Franfais, has been 
the law of the nation ever since. The other Codes followed 
in due succession. The Code de Procedure, which was 
principally the work of Cambaceres, appeared in 1 806 ; the 
Code de Commerce, 1807 ; and the Code Penal and Code 
d'Instruction Criminelle at subsequent periods; and the 
work is still in operation, the Code Forestier having appeared 



in 1827, which is the latest date of which we have any new 
Code, though possibly more have appeared. 

On taking a close inspection of the qualities brought to 
the task by the French lawyers, to whom Napoleon's Codes 
are chiefly due, we are struck by two facts; 1st, the advanced 
age of these Law Reformers; 2nd, their strongly marked 
conservative opinions. 

With the exception of Carabaceres, all the others were 
well passed fifty years of age ; the venerable Tronchet was 
seventy-five years old, when the Discussions in the Council 
commenced. It would seem that while for the more brilliant 
achievements of genius, for the production of an epic poem, 
or a glittering career of conquest, extreme youth may sufiSce 
(Cond^ won the battle of Rocroi at nineteen, Alexander died 
at thirty-three); the more sober business of legislation re- 
quires at least half a century of experience in the world's 
ways. 

So also a strong tinge of coniservatism waa probably essen- 
tial when the laws and customs of twenty centuries had to l)e 
moulded into formj especially after the rude and reckless 
innovations which the Reformers of the Convention had 
introduced. The great principles of human nature remain 
exactly the same as when rules fur conduct were delivered 
by Moses and Manuj by Minos and Mahomed; and it is 
vain to expect any brilliant discovery by which crime in\iy 
be averted through some nostrum of moral vaccination, and 
virtue established, as it were^ by patent. 

Of all the lawyers who contributed to the confection of 
Napoleon's Code, the most distinguished place undoubtedly 
belongs to CAftiBACERES, The English reader has been so 
accustorned to hear this name associated with ridiculous 
stories founded on his gourmandism and vanity, that it is 
difficult to attribute it to a great legislator and undoubted 
benefactor to mankind. Certainly it must have been a 
ludicrous sight to see the little man in full court dresa^ and 
covered with orders, vibrating in his daily walks in the Palais 
Royal, and attended by his two satellites, who duly laughed 
at his good jokes and ate hie good dinners. It must have 
been more ludicrous still to observe him at his weekly 
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receptions, when, in the absence of Napoleon, he did the 
honours of the empire ; and, as Prince of Parma and Arch- 
Chancellor, he strutted through his brilliant salons preceded 
by two gentlemen of the chamber in court dresses, with gold 
chains round their necks, and all that was distinguished in 
Paris standing up in his presence. His remark to an old 
friend of a more simple regime paints his social character to 
the life: — "devant le monde appelez moi voire Altesse, et 
dans I'intimite seulement Monseigneur.^^ The joke told of him 
by Bourrienne, also, is so good that it may bear repeating. 
The Council on one occasion sitting till very late on some 
important business. Napoleon observed that his Imperial 
Chancellor was becoming extremely agitated and uneasy, 
and at last, that he seized a piece of paper on which to write 
down his ideas : Napoleon, who, by the bye, never attained 
the nice conduct of a gentleman, snatched the paper out of 
his hand as soon as it was written, and found that it was a 
note to Cambac6r^s' cook, with this important dispatch, 
** Gardez les rotis, les entremets sont perdus;" — the point of 
which becomes more intelligible to the English reader when 
he recollects that at French dinners the side dishes present 
themselves at the first course, the rdd at the second. 

Such foibles, however, as we have been alluding to, were 
merely on the surfiice ; they were compatible with profound 
knowledge of the world, great learning, indefatigable powers 
of application, and administrative talents of the highest order. 

We have already seen that the first draft of the Code 
Civil in 17d4 emanated from him; and from tliat period till 
its appearance ten years afterwards, his labours upon it must 
have been incessant. With justice, then, does his biographer, 
M. Durozoir, attribute to him the chief merit of the Code 
Civil, and, iti addition, the excellent judicial organisation 
which fc^owed it.^ Cambac^res, indeed, appears to us to be 
the type of that most useful class of men, so much needed 
by Government^ so little appreciated by the public, — 
faithful administrators. Without zeal, without enthusiasm, 
without any strongly formed opinions, he had all the talents 

* La Biograpbie Universelle, Supplement, ad voc. 
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and the principles which enabled him to render iaestimable 
service to the State which employed him* He never with* 
held the honest expression of his opinion^ even from the 
impetuous Napoleon, however uupalatablc he might know it 
would prove; but having done so, and contrary views to his 
own prevailing in Council, he performed his duty in carrying 
them into execution with as much energy and good grace as 
if they had been his own. He died in 1824, of apoplexy ^ 
aged slxty-seveuj leaving an immense fortune, 

M. PoETALis probably holds the nest place^ both from 
the amount of labour bestowed by hinij and the extent 
to which his opiniona prevailed, in the preparation of the 
Code. Born in 1741, and of strong Conservative opinions, 
it was hia lot as a barrister, before the Revolution broke 
out, to be pitted against two celebrated literary men, who 
. each conducted tiieir own suits^ — Bcaumarchaia and Mira- 
beau. Men of talents such as these, and unscrupulous in 
the use of them, as we know the author of Figaro and the 
revolutionary demagogue to have been, are not exactly the 
opponents that a steady-going barrister would willingly 
encounter; but Portalis appears to have escaped unhurt 
in either passage at arms, and, indeed, to have completely 
worsted the brilliant Mirabeau by his forensic tact. With 
Beaumarchais — whose attacks on Judge Groezman, the Par- 
liament^ the witnesses arrayed ngainst him, had arrayed all 
the laughers of France, and they form the nation, on his 
side, — we do not find in that most amusing volume of this 
author's works, which contains a report of the suit, that any 
attempt is made to involve Portalis, who was counsel against 
him, in his unsparing invectives and ridicule, otherwise uni- 
versal. In the Council of State, Portalis was the strenuous 
defender of the Eouian law against the advocates of local 
usages, and he attacked un?^paringly the innovations admit- 
ting of divorce and adoption w^hich had been introduced by 
the Convention- The ''Discours Prelim in aire," which ap- 
peared to the Code Civil, and which has been much admired, 
also emanated from Porta 1L«, 

The venerable Tronohet, whom Mirabeau used to call the 
Nestor of the aristocracy, also rendered invaluable services 



to the formation of the Code. Bom in 1726, his practice as 
an advocate seems chiefly to have been confined to Chamber 
Counsel ; but his authority as a jurist ranked most justly 
high, as we have good ground for ascertaining by his pithy 
remarks during the two years' discussions in the Conseil 
d'Etat, of which he was a most assiduous attendant* 

Two other distinguished barristers, MM. Bigot-Pbeame- 
NEU and Maleville, complete the group of leading jurists 
whom we may look upon as the chief authors of the Code. 
M. Bigot, like his colleagues, was far from belonging to the 
movement party ; and Napoleon afterwards selected him for 
his Minister of Religion, chiefly, as he himself confessed, on 
account of his name I M. Maleville, whom accident places 
last in our list, was also a most active and useful collaboreur 
in this work of legislation. He published a valuable work 
on the discussions which took place in the Council, which is 
considered standard, but which unfortunately, we have not 
eeen.^ 

We have left ourselves but little space to point the moral 
which we desire to draw from the above sketch. Are there 
in England materials — men — the strong Governmental will 
— which are requisite for producing a great legal monument 
such as the genius of Napoleon knew how to erect ? It is 
impossible to avoid perceiving that France possessed certain 
great advantages when she commenced upon the task of con- 
solidating and systematising her law. The two great evils 
that oppressed her consisted, as we have perceived, in the con- 
flict of laws, and the conflict of jurisdictions, which prevailed 
throughout the jcountry ; but the latter of these evils was at 
once extirpated by the Revolution, which flung to the winds 
every remaining vestige of Feudalism. So with respect to 
the Substantive Law, directly an authority arose with 
suflScient power to decide between two contesting systems, 
abundant materials existed ready to the hand of the legis- 
lator, on which codification might proceed. The Roman 
law being the basis of the civil system, both in the pays cou- 

* Analyse raisonn^e de la Discussion du Code Civil au Conseil d*Etat, 4 vols. 
8vo. Paris, 1804-5. 
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tumier and in the pays de droit ecrit^ the refonners of the 
Revolution had within their reach the whole of the syste- 
matic and institutional writers of the Continent on the 
Corpus Juris^ from whom orders, arrangements, divisions^ 
and definitions were deducible at will. Pothier's works alone 
formed a storehouse, from which a great portion of the 
French Code was furnished forth. Moreover, the diflSculty 
which is now pressing on the English public, arising from 
the want of a simple and uniform system of procedure, waa 
not at all felt in France. Louis XIV., bo long back aa 
1667j had succeeded in introducing an Ordonnance, which 
established uniform procedure throughout the kingdom. 
This procedure, though in our view defective in several j^ar- 
ticulars, was nevertheless framed on Bcleutific principles by 
the ablest magistrates of that period, and it is described by 
M. Carre, whose work we have placed at the head of thb 
Article, as " le reaultat de la science, et de la meditation la 
plus profonde." The Cade of ProcedurCj framed by Cam- 
bac^r^Sj fallows the Ordonnance almost servilely, and all the 
great peculiarities of French civil law proceedings, — -the 
judge-reporter, to whom, on a curia advimrt vuit, the cause 
is referred, the judge-advocate, or Miniet^re Publique, the 
strong bias against viva voce evidence^ the reference of com- 
mercial disputes to a lay tribunal^ of domestic disputes to a 
family council, — all hold their place in the new Code as firmly 
as in the old practice. Our own system, on the other hand, 
with a richer repertory of Jurisprudence, as Bentham himself 
confesses, than the law literature of any other country contains, 
is nevertheless a rude aud indigested mass of wealth, aa to 
which alnioat the only aiTangement ever applied has been 
alphabetical and mechanic. 

Again, we are equally to seek in England for a set of 
Triboniansp Our Judges, it is true, arc sufficiently well en- 
dowed in years and conservatism to fit them for the t^&k; 
but we have heard of late, on very high authonty, and we 
know of the fact aliunde, tljat the greater portion of them 
cannot bring themselves to the contemplation of a reforming 
besom with any equanimity. Our leading advocates, on tiie 
other hand, are so engrossed with professional business, they 



are moreover, from the division of labour which of 
years has prevailed, so cut up into sections, that the 
unable, and become gradually unfitted, to apply the 
comprehensive views which are required from the legie 
The fact cannot be denied that our system produces wl 
French we call specialites ; the result may be that w 
boast of greater perfection in the class Advocate, a; 
the class Judge, than our neighbours ; but it is possib< 
compatible with these special excellences to find the de i 
ment of that order of faculties in which the tendeii 
predominant to regard particulars only in subordinati 
the whole. 

Nevertheless there is ground for hope. Unless m 
much mistaken, an order of men is springing up in Enj 
from whom great services to the commonwealth in s^' 
atising and organising our law, may be hereafter obtair 

The County Court Judges, by being withdrawn frc 
grossing professional labours at an earlier period of lif : 
their superior brethren in the ermine, will run less ] 
having 

** Their nature 
Subdued to what it works in, like the dyer's hand :** 

and, moreover, from having a wider opportunity, and p 
more active motives, to take larger generalising views i 
judicial oflSce, and of the benefits it is capable of rende 
suitors, than any professional class which has hitherto i 
in England, — may probably supply, at no distant e i 
body of practical jurists to whom the great work of sysl i 
reform may be safely confided. Nor even now do w< 
that instruments are wanting to commence this gre^ i 
One name will immediately occur to all the readers 
Journal, to all who have watched the progress of Law '. 
since the delivery of the great speech on the subject 
House of Commons, in 1828, by Henky Brougham. 
gladly would we see the clear mind of Lord Lyni i 
engaged in such a work. The Lord Chief Just i 
England, also, if he could be spared from the di i 
administration, would be able, with his mastery of th 
mon Law, to render more service probably than any 
the empire in stripping bare antiqui juris fabulas^ and i 
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ing for us the substance of the good old Teutonic system, 
under which our country has flourished. Lord Cranwobth 
would supply not only good Law and Equity, but sound 
reason. May we also take the liberty of mentioning Mr. 
Justice Eble, whose practical good sense, and sturdy 
adhesion to the ends of justice, are always so conspicuously 
shown when the technical hair-splittings of an obsolete system 
are brought before the tribunals ? Other names too occur to 
us in abundance : Lord Denman, whose powerful intellect 
is bright as ever; Mr. Pemberton Leigh, whom, though 
ambition might not stimulate, the love of country might 
persuade, to give to it his labours ; Sib Edwabd Sugden, 
thoroughly master of one department ; and one or two others, 
whose valuable labours in the Indian Law Commission and 
Legislative Council are not so well known in this country as 
they deserve. Nor is it fair to omit, even in this Review, a 
reference to the Law Amendment Society, the list of 
whose active members would well furnish much useful help. 

But where is the strong government, the "particle of 
divine spirit," to organise such a Commission as we have been 
foreshadowing ? Here at length we arrive at a chasm which 
we feel unable to bridge over. Unfortunately, in the present 
day, the business of Government has become so absorbing, the 
empire over which our ministers have to extend their vigi- 
lance is so extensive, that the head of every department is 
conpletely engrossed by the current details of the day. It is 
not the function of this Journal to intermeddle with the party 
politics before our eyes, to point out the shortcomings of the 
one leader, or to herald the promises of another ; but steadily 
keeping our eyes on one great object, — the improvement of the 
Laws of England, — to which for many years our energies have 
been directed, we assert that the expression of the wish of 
the people in this matter will be suflScient to enable any 
Minister to take the necessary steps for accomplishing this 
great work. And this, at all events, is certain, that the 
Minister or Government, who may undertake this duty, will 
gain possession of a field in which indeed a champion is 
required, and where undying honour awaits the victor. 



ART. IL — NATIONAL INTERVENTIONS 

In assigning a title to this Article, we have intentio 
abstained from giving the subject of which it treats the c 
mination adopted by some of the latest writers on the Lj 
Nations, such as Professor Heffter, of the Universit 
Berlin, in 1844 ; and Dr. Wheaton, in the last edition ci 
" Elements du Droit International," published at Leipsi 
1848, namely, the " Right of Intervention; ** for we hui 
conceive no such primitive or primary absolute right of i 
vention exists among sovereign independent nations, 
it may be worth while shortly to inquire whether there in 
ground for recognising such a right of intervention ; fir i 
point of legal or juridical principle; secondly, in poi 
usage and traditional authority ; thirdly, in point of g€ i 
expediency. 

First, then, such a pretended original or primitive 
positive right of intervention will be found, upon inquii 
be inconsistent with the fundamental principles of the L i 
Sovereign States as universally recognised. In gener 
such right of intervention can exist with regard to 
matters which it belongs to each state to arrange in ' 
of its freedom and independence ; namely, the constit 
and administration of its internal government. No stat i 
legally impose upon another any particular constitutic i 
promote or oppose changes therein, or exercise any legisl 
executive, or judicial power, civil or criminal. As littl i 
any state exercise over another any external soverei ; 
And the principle of non-intervention is thus manifest! 
general rule, and intervention merely the exception. 

The chief primary or original, and absolute or unc i 
tional, rights of sovereign states are self-preservatioi 
independence ; legislative, executive, and judicial powers 

' This Article should be taken in connection with the previous Art I 
International Law. They have recently been reprinted in a comp i 
form, and published by Blackwood. We have much pleasure and p < 
stating the name of the Author, James Reddie, Esq., of Glasgow, Ad 
a name well known to all inquirers on International Law. — Ed. 
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and criminal ; right of progress or advancement, and of pro- 
moting its own prosperity, consistently with the similar right 
of other nations, and involving equality in point of right ; 
right of territory and property ; right of binding by treaty ; 
right of defence by war. But the right of intervention 
cannot be ranked in the same order or placed in the same 
class with these rights. It falls under the right of self- 
preservation and defence. It can be justified only, upon legal 
grounds, by such previous acts of aggression on the part of 
other states, or such aggrandisement of other states, through 
conquest or succession, as actually to endanger the safety of 
the neighbouring state, and to warrant what has been deno- 
minated in Modern Europe, the Maintenance of the Balance 
of Power among the nations of this quarter of the globe. It 
does not appear that intervention can be legalised by the mere 
increase of the wealth or population of a country, or by its 
sending out a portion of its population to other parts of the 
globe, and forming colonies ; for colonies frequently weaken 
as much as strengthen the mother country; and in their 
natural progress, colonies seem entitled and destined, ulti- 
mately, to detach themselves from the parent state, and to 
obtain self-government. 

In the second place, with regard to usages or traditional 
authority, it is plain that mere aggressive acts can never be 
rendered legal by continued repetition for any period, how- 
ever long. There can be no prescription of criminal acts of 
violence. And non-intervention being obviously, in point of 
principle, the general rule of international law applicable to 
sovereign independent states, and intervention merely the 
exception^ it accordingly appears that the earlier modern 
writers on the Law of Nations, such as Grotius, Pufendorff, 
and RaclieliuB, have not specially or express! j recognised 
any such primary positive right of intervention. Vattel, 
indeed, the populariaer and improver of Wolff, from the 
vague and indefinite conception which he seems to have 
formed of international law in his otherwise excellent work, 
*'Le Droit dea Gens," includes not only the international 
law of etatesj public or conHtitutional, munici|>al and private, 
but also the ethics or morality of nations in relation to each 
other 3 and not distinguishing the marked difference between 
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the negative virtues of justice and the positive virtues of 
benevolence and beneficence^ inasmuch as the former are 
susceptible of enforcement by human means^ consistently 
with the common sense and moral feelings of all mankind^ 
and with general or universal expediency, while the latter 
do not admit of any such enforcement, he seems to follow 
many preceding jurists in holding the latter of these moral 
obligations, as well as the former, to be productive of corre- 
sponding rights ; and he is thus led, or in a manner reduced, 
to the necessity of dividing rights, like many of his prede- 
cessors, into perfect and imperfect, the latter of which cannot 
be enforced, and are, therefore, no rights at all in a legal or 
judicial sense. But while Vattel holds it to be the moral or 
ethical duty of every nation and its government to promote 
the welfare of other nations, so far as it can consistently with 
its own welfare and the promotion of its own prosperity, he 
does not recognise any right of intervention by one or more 
nations even for alleged beneficial purposes. And Professor 
Lampredi, of Florence, who, in 1782, published his excellent 
work, " Juris Gentium Theoremata," while he expounds it 
as a right of nations, if they choose, to carry on commerce 
with each other, so that they cannot, with certain exceptions, 
be legally interrupted by other nations, admits that a nation 
cannot be legally compelled to engage in such commerce 
unless it chooses. '^ Nemo est qui, non potenti, aut venuenti 
et invito per vim, obtundere beneficium," (Vol. iiL § 3.) 
Even G. P. de Martens, whose treatise "Du Droit des 
Gens," appeared first in 1788, and the second and third edi- 
tions in 1801 and 1820, does not expound any such primary 
absolute right of intervention. Nor did Privy Councillor 
Schmalz, in 1817, or ElUber, in 1819, particularise any posi- 
tive right of intervention as existing among the European 
nations, under permanent and generally binding treaties, or 
as founded on any long-continued usage of such treaties. 
That voluminous German writer Moser, 1770 — 1780; that 
more acute German jurist Giinther, 1787 ; and likewise 
Martens, rather bring forward intervention as merely a 
subordinate negative right, resting on previous acts and 
events, under the positive and primary right of self-preserva- 
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tion and defence, and as embracing and warranting such 
measures as may be calculated to maintain an equilibrium of 
power among civilised nations, and prevent the aggrandise- 
ment of one nation to such an extent as to endanger the 
safety of others. 

On the other hand, the later distinguished international 
jurists. Professor Heffler and Dr. Wheaton, appear, at first 
sight, to give to intervention a more prominent position, by 
devoting an article or section to the right of intervention, as 
if it were a primary or Aindamental right, like self-preserva- 
tion and independence, not resting on the right of self-defence 
— when the aggression has been actually made, or on the 
maintenance of the balance of power among states — when 
there arise well-founded apprehensions of aggression; but 
rather as resting on alliances and treaties, general, if not 
universal ; or, on a kind of common law, founded on a con- 
tinued usage of such treaties. And in the last edition of his 
Elements, published in 1848, in French, Dr. Wheaton, in the 
second part of his work, devoted to international rights, 
primitive and absolute, in chapter the first, on the Right of 
Conservation and Independence, after § 1., on the Rights of 
Sovereign States with regard to each other ; and after § 2., 
on the Right of Conservation, proceeds, in § 3., to discuss 
" the Right of Intervention," apparently as falling under this 
description of primary rights. From this section, § 3., being 
marked on the margin as treating of the Droit d'Interven- 
tion, we were apprehensive that this able author intended to 
elevate what he called a Right of Intervention, from being, 
as admitted by previous systematic writers on the Law of 
Nations, a subordinate, conditional, and merely negative 
right, into a primary, absolute, and positive right, upon the 
assumption of some French writers, that treaties entered into 
by the majority of civilised nations are, in particular cases, 
obligatory on other nations, although not parties to these 
treaties ; or that usage, as constituting Common Consuetu* 
dinarj LaWj may be establised by treatiea^ although after- 
wards reciprocally departed from, ezpressly, or rebus et 
facthi by a lon^ serien of acts, or reciprocal conduct, observed 
for jiges. But we were happy to find, on proceeding to § l%$ 



that this ingenious as well as learned author has not made 
any such attempt, but hitherto, at least, coincides with us in 
opinion, that non-intervention is the general rule, and that 
intervention is merely an exception, founded on absolute 
necessity ; and that in ^ving a succinct and neat account of 
the various successive interventions de facto, which have taken 
place among the European nations since the peace of West- 
phalia, in 1648, he does not found upon them, as introducing 
a new rule in International Law, or as elevating a subordinate 
and conditional right into a higher grade and primary posi- 
tion. The following paragraph is so just and happily ex* 
pressed, that we beg leave to quote it : — 

" The occasions on which the Right of Intervention may be 
exercised to prevent the aggrandisement of any state by 
innocent and legitimate means, such as those we have just 
indicated, are rare, and cannot be justified except in the cases 
in which the augmentation of the military and naval forces of 
a power may have been such as to inspire just fear in other 
powers. The interior development of the resources of a 
country, or the acquisition of colonies distant from Europe, 
have never been considered as sufficient reasons to justify an 
intervention. It would seem to have been generally thought 
that colonies, far from contributing to increase the power of 
the mother country, rather contributed to weaken it. The 
increase of the wealth, and of the population of a country, 
which is beyond doubt one of the most efficacious means of 
increasing its power, takes place too insensibly to inspire 
other countries with just or reasonable alarm. To believe 
that nations have the right of intervening, by force, to pre- 
vent the development of civilisation, and to destroy the pro- 
sperity of neighbouring nations, is a supposition of which the 
injustice is so manifest, that it needs no refutation. Inter- 
vention to maintain the equilibrium of the powers, has usually 
for its object to prevent a sovereign already powerful from 
incorporating conquered provinces into his territory, or aug- 
menting his dominions by marriage, or by succession, or 
exercising a dictatorial influence over the policy of other 
independent states." 

After noticing the alliances formed, and the wars under- 
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taken^ to set bounds to the aggrandisement of the House of 
Austria and Spain, under Charles Y., and his son Phillip IL, 
which were terminated by the Peace of Westphalia, and 
then to the ambitious projects of Louis XI V., which forced 
the Protestant States of Europe to unite with the House of 
Austria, and to take part in the English Revolution of 1688, 
Dr. Wheaton proceeds to enumerate, in § 4., the interven- 
tion on the occasion of the wars of the French Revolution ; 
in § 5., the Congress of Aix-la-Chapelle, of Troppau, and 
of Laybach ; and in § 6., the Congress of Vienna. In 
§ 7., omitting altogether any allusion to the intervention 
of France, Spain, and most of the other Continental nations, 
in 1780, on the occasion of the dispute and war between 
Great Britain and her North American colonies, he goes on 
to notice the intervention on the occasion of the war between 
Spain and her American colonies. In § 8,, he mentions 
the intervention by Great Britain in the affairs of Por^ 
tugal in 1826. 

In § 9., he records the intervention of the Christian 
Powers in favour of the Greeks. In § 10., he notices the 
intervention of the Great Powers of Europe in the internal 
affairs of the Ottoman Empire in 1830. In § 11., he men- 
tions the intervention of the Five Great Powers in the 
Revolution of Belgium in 1830. 

In § 12., before referred to. Dr. Wheaton thus distinctly 
expounds the Law of Nations : — " Each state, in its 
quality of a distinct Moral Being, independent of all other 
states, may exercise all its sovereign rights, provided that in 
exercising them it does not hurt or infringe the similar 
rights of other states. Among these rights is that of 
establishing, changing, and abolishing the constitution of its 
government. No foreign state has a right to oppose the 
exercise of this right, unless this intervention be authorised 
by some special convention, or by the necessity of prevent- 
ing events which would compromise its independence and 
security. Non-intervention is the general rule; and the 
only exceptions to this rule are founded on absolute neces- 
sity." 

In § 13., Dr. Wheaton correctly expounds that the 



approved usage of nations authorises the proposal by one 
state of its good offices, or mediation, for the arrangement of 
the internal dissensions of another state. And, if this offer 
of mediation he accepted^ this act alone justifies the inter- 
vention. 

In § 14., Dr. Wheaton further expounds the law, that the 
political independence of each state embraces not only the 
form of its government, but also the choice of its supreme 
magistrate, and subordinate authorities, as regulated by the 
fundamental laws of the state; and, in § 15., he observes^ 
the only exceptions from these general rules are those which 
result from Treaties of Alliance, of Quarantine, and of Medi- 
ation, to which the state whose affairs are in question is a 
contracting party, or treaties concluded by othet states, in 
consequence of a supposed or inferred right of intervention, 
founded on the necessity of their own preservation, or upon 
an eventual danger threatening the general security of the 
powers. 

Finally, in § 16., Dr. Wheaton observes the treaty of the 
Quadruple Alliance, concluded among Britain, France, 
Spain, and Portugal, affords a remarkable example of the 
questions relative to the succession to the crown in these 
two latter kingdoms. 

From the preceding short review of the first chapter of 
the second part of the last edition of Dr. Wheaton's " Ele- 
ments of International Law," in French, we are happy to 
find that, while we regret he, along with the Berlin Pro- 
fessor Hefflter, has given the unqualified appellation of rights 
to the more recent practice of the European nations of 
intermeddling with the affairs of other states. Dr. Wheaton, 
at the same time, so explicitly admits, that non-intervention 
is the general rule of law, and intervention merely the excep- 
tion, admissible only when it is justified in cases of free con- 
sent, by actual aggression, or by such aggrandisement or 
combination of individual states, as to afford well-founded 
dreads of danger and injury in other states, such as to war- 
rant measures of prevention, in order to maintain the balance 
of power among civilised nations. And this is the more 
satisfactory to us for several reasons. Dr. Wheaton's " Ele- 
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ments " are not merely a learned^ but also a very able, ays- 
tematically, and philosophically arranged work, composed in 
the English and Continental languages, by an American 
lawyer, consequently well acquainted with Englbh law, and 
subsequently trained to diplomacy at the Court of Prussia. 
This work is therefore likely, in future, to be held in esti- 
mation as an authority, not only in America and on the Con- 
tinent of Europe, but also in England, and there to supersede 
the work of Vattel, which owed the celebrity it obtained in 
Britain very much to the praises bestowed on it in Parlia- 
ment by several of the illustrious statesmen of the ages now 
gone by, and in consequence, peAaps mainly, of the ap- 
parent indisposition hitherto of eminent English lawyers to 
treat scientifically of International Law. And it is, there- 
fore, a satisfaction to us, that in the matter of intervention 
we have no occasion to differ from so eminent an author as 
Dr. Wheaton, as we formerly felt ourselves called upon to 
object to what appeared to us to be an attempt, very in- 
geniously, but groundlessly, to rear up, for a particular pur- 
pose, in support of the armed Neutrality Scheme of the 
Empress Catherine, a Law of Nations, founded entirely on a 
number of nearly simultaneous treaties, by a majority, in 
hostile combination, of the European States, such as to be 
obligatory on other nations who were in no respect parties to 
those treaties, or on the assumption of a series of successive 
treaties, though only by a majority of states, constituting an 
usage, such as to form a Common Consuetudinary Law of 
nations^ although those treaties had expired^ or had been 
depiiiled from by a series of acts, or conduct, quite incon- 
sistent with any such aBsumption or inference. 

In the thii-d place, as it does not appear from Dr. 
Wheaton'e account of the different interventions recently 
practised by the European nations, that they have been auc- 
ceBiiful hitherto in eatablishing better principles of justice^ 
equity, and general expediency than what were previously 
recognised under the right of defence, and the maintenance 
of the balance of power, we may now, as proposed^ proceed 
to inquire briefly wltether such interventions arc likely to be 
of use, or ought to be attempted, except in cases of urgent 



necessity, to prevent a greater social evil. And here, we 
conceive, we cannot do better than give the observations 
made in 1847, before the last French Revolution of Feb. 
1848, by a gentleman who is, no doubt, a British subject, 
but was then resident on the banks of the Rhine, and is a 
cahn, impartial, and discerning observer of the passing 
events of the times. 

^' The recent events in Spain, Portugal, and Italy, lead 
me to wish that some one capable of the task would lay 
down clearly the law of states, which ought to regulate poli- 
tical interventions, and application of military force, in 
friendly countries. Such a work, by settling public opinion5 
might form a check — and almost the only check — on despotic 
princes, and even on comparatively popular governments, 
ministers, and statesmen. In the unsettled state of some ques- 
tions of that kind, we have to dread that the collisions likely 
to ensue among neighbouring States, interfering eac]^ on its 
own principles, deeply coloured, of course, with its own sup- 
posed interests, may lead to a renewal of those great and 
desolating wars which have, in our times, so long kept down 
Europe. Now that most of the smaller States have been 
swallowed up by the greater, there can be no little wars, — 
no campaigns limited to marching and counter-marching, and 
the operations of which terminate in the siege or capture of 
a petty fortress. Even the plan of the General Congress, 
by which the laj^er states settle the quarrels of the lesser, 
is subject to grave objections. No foreign country enters 
fully into the feelings of another, or is fully aware of its 
actual situation, or of what is best for it. What foreign 
state could understand, or intervene, without the greatest 
mischief, in the party contests of the British nation ? What, 
for instance, if they were generously to undertake to settle 
Ireland, under pretence that that the coimtry has always 
been misgoverned by Britain, and that a new system is 
called for ? In general, all armed intervention appears from 
experience to be mischievous, except for the purpose of 
Tesisting foreign intervention. Where a portion of a country 
had separated itself from the rest, and formed a new State, 
as in the case of the Low Countries, or the United States of 



America, the case becomes different, and seems to resolve 
itself into that of independent nations among each other. 
So ill do interventions in general succeed,^ that it seems that 
no intervention at all is the best rule. Much misery may, 
no doubt, in this way be permitted, and will ensue among 
the rival parties within the country, much bloodshed, and 
cruel proscriptions. But it seems doubtful whether even 
these are not less pernicious than the ascendancy given to 
one party under foreign influence, — the stop put to the 
natural improvement of the country, and the changes intro- 
duced into laws and customs ; one consequence always being, 
that the governing powers be it what it may, is invested with 
suflicient power to put down all sedition, which is often 
extended to mean all freedom of thought. Foreigners put 
armieB at the command of the prince. The laws tliat should 
regulate and reHtraiu the Executive are never thought of^, or 
are leftito the tender mercy of an ignorant prince, or of an 
unprincipled favoritei It is doubtful whether the rigor and 
fermentation caused even by a civil war is not better thaii 
the hasty and foraed peace produced by foreign arms, which 
generally suppose the prostration of all internal and national 
force and vigour." 

In the truth and justice of these observations we were, at 
the timcj very much induced to acquiesce. But the leieure, 
which the peaceful reign of Louis Philippe afforded, for such 
inquiries and discussions^ was sadly interrupted by the la^t 
violent French Ee volution of February 1848 ; which not 
only swept away the Constitutional Monarchy, but, in its 
explosion^ kindled the flame of intestine discord and civil war 
in Berlin^ Vienna, and Kome, and threatened to overthrow 
the fundamental j^rlnciples of justice, ujK)n which the Social 
Union depends. The greatly increased facility in travelliDg 
by land and sea had recently increased the means of com- 
munication and combination among the worthless and mis- 
chievous portions of the inhabitants of the different European 
capitals^ and large mercantile and manufacturing towns. 
The dependent condition of a large portion of the working 
population of Paris caused them to be easily misled by the 
absurd and almost insane schemes of Parisian political specu- 



lators, equally impracticable as unjust. Highly enthusiastic 
popular feelings of freedom and independence had for some 
time prevailed throughout Germany, not merely among the 
worthless portion of the population, who aimed solely at their 
own selfish and unjust aggrandisement, but also among a 
large portion of the middle class of population, who, bona 
fdey wished only the removal of grievances, and a moderate 
constitutional government. The, to foreign nations, appa* 
rently excessive excitement and zeal of the Germans gene- 
rally, in favour of the population of the Duchies connected 
with Denmark, and their consequent obstinate hostility to 
the Danes, threatened the integrity of that small kingdom. 
Finally, ^he old, and gradually becoming weaker, policy of 
the Austrian Government, the fluctuating and inconsistent 
policy of the King of Prussia and his Ministers, the mistaken 
policy of the King of Sardinia, and the degraded state 
g^erally of the Italian population, high and low — all the 
causes and events now and before alluded to, conspired to 
spread a political intestine conflagration over the continent of 
Europe, from which it has not yet, by any means, entirely 
recovered. France, in 1848, presented a striking spectacle 
of wickedness and weakness. To put an end to the horrors 
of civil war and slaughter by the mob of Paris and other 
large towns, recourse, as usual, was had to the army for 
protection of life and of property, and to restore order and 
comparative tranquillity. But, unfortunately, in the Grovem- 
ment which came to be established, the Executive and 
Legislative Powers appear to be opposed to each other in a 
manner inconsistent alike with steady co-operation or stabi- 
lity. And unfortunately, also, although constructed upon a 
basis as broad as practicable, the Representation has not 
hitherto secured a body of men, however intelligent, suflS- 
ciently patriotic to sacrifice their selfish individual or party 
views to the national welfare. In Austria, perhaps, the 
greater evil was averted by the ultimately weak adminis- 
tration of Mettemich being succeeded by at least compara- 
tively able and energetic men, who were enabled to put an 
end to the miseries and horrors of internal civil war, by the 
aid of the less dvilised nations on the north and east. And 



although adverse to any foreign interference whatever, we 
must do the Emperor Nicolas the justice to admit, that 
although his alliance and aid in support of Austria of course 
gratified his ambition and increased his own power, he acted 
as disinterested a part as could reasonably in the circumstances 
be expected. The alliance of Austria and Russia appears 
also, with the support of Great Britain, to have fixed the 
vacillating policy of Prussia, and secured, in the mean time, 
the threatened integrity of the small kingdom of Denmark. 
And this union of these three great Continental Powers, if 
they were only to abstain from their own aggrandisement, 
and promote the establishment of moderate constitutional 
governments, protecting the individual rights and. energies 
of the people, might, perhaps, efiectually contribute, not only 
to the tranquillity, but also to the positive welfare and 
advancement, of Germany in general. The evil, however, is, 
that this new combined intervention on the part of Austria, 
Russia, and Prussia, is by the Despotic Governments, whose 
more recent proceeding, as well as those of the minor 
sovereigns of Germany, indicate an intention of measures, of 
which the result will, probably, be very difierent from that 
just alluded to. But Great Britain, Holland, and Belgium, 
it is trusted, will continue to have, and France and Sardinia, 
it is to be hoped, will soon be able to construct for themselves^ 
constitutional and truly liberal governments, upon a popular 
basis, with free institutions, protecting individual rights and 
interests, and will thereby set and exhibit a salutary example 
of regulated liberty to the continental nations of the east and 
north of Europe. For this is almost the only intervention or 
influence which one nation can legitimately exercise upon 
or in relation to another. This influence of example is 
no doubt indirect ; but when the national intercourse is fre- 
quent or intimate, it is powerful, and operates safely, because 
gradually. It is more efficient for good than even the gene- 
ro,*3ity of a government which declares its territory a place 
of refu^^e and safety for all the unfortunate under political 
ehargee, — such as dethroned kings and disappointed minis- 
ters. And it is never liable^ like it, to the risk of a well- 
founded reproach; for an iniliscriminate and too generous 



declaration by a government^ that its territory is a safe 
refuge for all the unfortunate under political changes, may 
not only relieve and succour the unfortunate innocent, but 
also afford similar shelter to the guilty who have been unsuc^ 
cessful in their enterprises, — if not absolutely criminal, at 
least undertaken solely for their own selfish aggrandisement, 
— and may thus afford such individuals the means of carrying 
on, in the midst of a foreign European capital, schemes of 
mischief which they had not the means of maturing in their 
own native countries. National pride and generosity are not 
sufficient, any more than superiority of wealth or power, to 
excuse, or legally justify, a neutral nation, desirous of peace, 
in affording the means of political machinations, which is, in 
fact, equivalent to an actual intervention. 



ART. ni.~ PROGRESS OF LAW REFORM IN 
SWEDEN.! 

** The primitive rule for the ownership of family property in 
Sweden was, that it belonged to the husband alone. That 
rule was certainly long since changed ; but full and general 
justice was not thereby done to Swedish wives. In the 
cities alone, where all family property was common, one half 
of that common property belonged to the wife, and only the 
other half to the husband. In the counties, on the contrary, 
where the primitive rule was changed in the twelfth century, 
and where real property, acquired by what title soever 
before the marriage, or by title of descent^ during the cover- 
ture, one third only of the common property belonged to the 
wife, and two thirds to the husband. When a family owned 
property both in a city and in a county, the personal pro- 

' We now conclude the Letter of Professor Bergfalk to Mr. D. D. Field, of 
New York, commenced in our last Number, p. 164. 

' Ancestral property, acquired by title of purchase, was then, and is in part 
still, considered as being acquired by title of descent. 



perty was, of course, subject to the law of the family*8 head, 
and the real to the law of the locality where it was situated. 
But until 1736 a family, wherever it actually resided, was 
considered as having its home in the country, if its first 
abode after the marriage was taken up there, or in a city, if 
its first settlement after the marriage had been in such a 
place ; and when that rule was in general abrogated in the 
year 1736, care was taken that the nobility should be con- 
sidered as always residing in a county. On the contrary, it 
was enacted in 1569, that when a deceased clergyman had 
left a widow, and in 1736, that when a clergyman's wife 
died before him, the family's house and the real property 
acquired by title of purchase during the coverture, should be 
considered as situated in a city, whatever were the actual 
site.^ 

" As soon as a remodelling of the Civil and General Code 
was resolved upon in the seventeenth century, the justice 
and the expediency of the differences just mentioned between 
places and classes were called in question, 1689. And the 
same question was moved again in the legislative session 
1731. Men were even then found who thought it but just 
to give all Swedish wives what only some of them were then 
entitled to ; namely, equal shares with the husbands in the 
common property; but public opinion was not then pre- 
pared for such a change, and the shares of the husbands and 
the wives were, upon the whole, left as they were. 

" The Commissioners, however, who reported the Civil 
Code in the years 1815 — 1826, thought the time come at 
last for advancing one step beyond that made in the twelfth 
century, and for giving all Swedish wives equal shares with 
the husbands in the common property ; and in the year 1845 
a law to that effect was passed and approved. The old line 
of demarcation between the common and the individual 
family property, as sanctioned by the old law, was left un- 
changed, but can now, as before, through a contract of mar- 
riage, be defined as the parties wish to have it. 

" In the same legislative session, 1844 — 1845, there was 

' Of course only the general outlined ot the system are here giren. 



also a corresponding change in the law of successions. That 
law also was of old unfavourable to the women. The pri- 
mitive rule was, that a female relative of a deceased person 
could not succeed to any part of his property when there was 
a male person in the same relation of blood to him; and 
when it was first changed, it was only in the cities that 
women and men got equal rights. In the counties, where 
the first change of the primitive rule was effected in the 
thirteenth century, female relatives of a deceased person got 
only shares, less by half, than those taken by the males who 
stood to him in the same relation of blood. The personal 
property was subject to the law of the home of the deceased, 
but the real to the law of the place where it was situated. 
Deceased persons of the nobility were, without regard to 
their actual residence, considered as having, at the death, had 
their home in a county ; and deceased clergymen and wives 
of clergymen were, since 1669 and 1736, considered as hav- 
ing at the death had their home in a city, wherever they 
were then actually residing. The real property of the clergy 
was also, without regard to the actual site, considered as 
situated in a city, whenever a question of succession thereto 
was raised.' Even the abolition of those differences was 
spoken of in 1690 and 1731, although without effect. But 
since it had been strongly recommended in the reports on the 
civil part of the Code, 1815—1826, a law to that effect was 
passed and approved in 1845, so that the rights of men and 
women now are equal in all successions to property of de- 
ceased persons, whenever there is not a lawful will to the 
contrary. 

** The Swedish farmers were favourable to these two 
reforms. The nobility, on the contrary, were very active in 
resisting them, and foretold the most direful consequences 
therefrom, not only to their own order, but also to the 
farmers. The cause of the distrust, wherewith these pro- 
phecies were met, was in part the experience of some coun- 



* Other rules of succession would, of course, be established by a will. The 
power to dispose of property by will is, however, still limited. It was more so 
in the old time. 
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ties in the south of Sweden, where the equality now proposed 
had long since been established without any disastrous con- 
sequences.^ But the reaction party seem, after that defeat, 
to have made up their minds to avenge the misfortune on 
the immediate source of the evil. And that is, as I have 
already remarked, the chief obstacle to immediate reform of 
the largest department of our law. The anger will, however, 
subside when it becomes aware of the impossibility of un- 
doing what is done, and the work will ultimately be the 
easier for what is ahready obtained. 

" Besides the objections already stated to the Reported 
Code, there are, however, also others raised. 

" The arguments made use of in * Savigny's German Trea- 
tise,' on the fitness of our time to legislation, have repeatedly 
been urged in Sweden ; and of late some moderate reaction 
men, who either doubt the eflSciency of the old trite objec- 
tions, or do not approve of them, have raised another, upon 
which great stress is now laid. 

" They reproach the Reported Code with being the true 
cause of the slowness of Law Reform in Sweden. They 
pity the people for having been so long deprived of the Law 
Reforms most wanted, and they insinuate that those reforms 
would all of them soon be efiected, if the agitation for the 
passing of the Reported Code ceased. 

" It is only a few years since that the adversaries of the 
Reported Code freely acknowledged the important service its 
first framers had done the country by giving a complete 
system whence the Legislature could select the special enact- 
ments considered most necessary, or wherewith it could com- 
pare them. It was admitted then that the very best laws 
passed since those commissioners had made some progress in 
their work, were chiefly owing to them, and that it was a 
good thing that every special reform of the Civil and Penal 
Law could be made part of a general reform already planned. 
Now such concessions are not made. The moderate reaction 
men seem, whenever a law reform is moved, to think only 



* Tradition tells that this exception firom the common rule was conceded as a 
reward of the womens* heroic deeds in the defence of the country. 
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of the harmony with the old Code, as it was in 1736, not of 
the hannony with the law, as it now stands, or with the 
wants of the present time. Those wants will, however, push 
even the reaction men, moderate or not moderate, forwards. 
The Code of 1734 will, in spite of all that can be done by 
the admirers of the good old time, be superseded by another, 
— that now reported, or one still more different from it ; and 
when that is done, honest men, who^have sincerely believed 
in the danger of such an event, will be astonished to find 
how safe indeed are the changes of the old law recommended 
by the new Reported Codes. It will be seen then, also, how 
perfect is the harmony between them and the true liberal 
spirit of our ancient Codes, of which an excellent edition 
(not as yet complete, however,) has been published by one of 
the commissioners appointed in 1844 — C. J. Schlyter, since 
it was demanded by J. 6. Bichert. 

" One remark more, and I have done. Many Swedes 
complain of the slow progress of reforms ; and I think they 
are right. Nevertheless it is due to the Nation, the Legisla- 
ture, and the Government, to acknowledge that, since 1809, 
there has, except once in the year 1812, been no going back- 
wards, and that there is no fear of that even now. The 
progress has, on the whole, been steady ; and we have no 
reason to expect that it will be otherwise. 

" Very respectfully yours, 

«P. E. Bergfalk.'^! 



ART. IV. — COMMISSIONS OF INQUIRY. ^ 

The publication of two conflicting and confident opinions on 
the legality of the Commission of Inquiry, recently issued 
on the subject of the two universities of Oxford and Cam- 
bridge, is a painful exhibition either of the uncertainty of 
the law, or of the infirmity of human judgment. 

' ' Professor of law in the University of Upsala. 
' VOL, XY. T 
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The commufflon pnrports to name certiun persons ^'for 
inquiring into and reporting npon tbe state, discipline, 
studies, and revenues,^ of the Uniyerrity and its colleges, 
and to authorise them to conduct that inquiry, by ^'calling 
before them^ persons, and ^'calling for and examining" papers 
and records, likely to afford information, and ^' by all other 
lawful ways and means whatsoever." This commission is 
pronounced by four counsel of imquestionable ability and 
learning to be "illegal and unconstitutionaL" The three 
principal law officers of the Crown can find no authority 
against the commission, and ^' see no reason to doubt its per- 
fect propriety on legal or unconstitutional grounds." 

As a very formidable list of authorities is produced by 
the counsel for the Universities, and their opinion is entitled 
to great respect, it is worth while to examine them with a 
degree of care and research, which it should seem that 
neither the numerous avocations of the counsel consulted, 
nor the urgency of the case, would permit them to bestow. 
It was enough for the council for the Grown, that the cases 
and precedents relied upon by the University were applicable 
to commissions widely different from the one in dispute. 
It was enough for the advisers of the University, that in a 
posthumous work of Lord C. J. Coke, and in an apocryphal 
volume of loose notes, which he never published or intended 
for publication, they found authority for saying, that *^ new 
commissions of inquiry," and commissions "for inquiry 
only," are illegal, jj 

With respect to the supposed visitatorial power of the Crown 
over the University, as such, the officers of the Crown have 
thought it inexpedient to place any reliance on it, and the 
commission itself does not purport to be founded on it. In 
the commissions issued during the late reign to inquire into 
the Scotch universities this visitatorial authority was recited 
and not denied ; and instances are not wanting, in which 
Oxford itself has admitted, and even asserted, the like juris- 
diction. But the point in Issue between these confficting 
opinions Is not the visitatorial power of the Crown, or the 
expediency or propriety of instituting any inquiry at all: 
the question is, whether it is lawful for the Government 
of the country, in the name of the Queen, to appoint persons 
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for the sole purpoee of obtaining, by all lawful means, infer* 
mation and adviee touching certain public institutions, in 
which the Queen and her subjects are supposed to be deeply 
interested. 

The question is one of no small importance. If the Crown 
has no such power, the right and duty of inquiry must de- 
volve exclusively on Committees of the Lords or Commons, 
whose powers are indisputable. That past usage is in favour 
of such commissions, is not denied. It is not denied by those 
who stated the case on the part of the Universities — with a 
degree of candour worthy of the eminent body whom they 
represented, — that like commissions have in fact issued for 
many years past. J£ they had carried their researches further 
back, they would indeed have found that commissions or in- 
quiries, not distinguishable in principle firom the present, have 
been executed by authority of the Crown habituiJly and with- 
out question, not only during the last half century but for 
centuries past. But our immediate object is, not so much to 
prove affirmatively the legality of the commission, as to show 
that the authorities cited against it are wholly insufficient to 
prove it to be illegal. 

It is not very clear what was intended by the word "con- 
stitutional " in the case submitted on the part of the Uni- 
verrity.* As distinguished from " lawful," it has no meaning 
on which a lawyer, as such, is peculiarly qualified to form a 
judgment. The counsel of the University must have plainly 
seen that the object of their clients was to know whether 
they could safely refuse to submit to inquiry, and they have 
therefore treated the question as one of mere law. They 
have not considered themselves called upon to determine 
whether the Minister has exercised a legal power oppressively, 
or inconsistently with the ordinary course of constitutional 
government; but they have pronounced the commission to 
be in itself illegal. They have even intimated, not obscurely, 
that it is one under which the gentlemen named in it " ought 

' The first question submitted is, ** Whether the Commission is constitutional 
and legal, and such as the University, or the members of it, are bound or ought 
to obey," See, 

t3 
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not to sit.*^ Such at least is the natural inference from the 
alleged example of Lord C. J. Coke, who, with other judges, 
is stated to have refused to act under a commission which, 
like the present, exceeded the powers of the Crowm 

They tell us that *^such commissions," that is, com- 
missions like the one lately issued, " even in very early times, 
have been repeatedly condemned by Parliament and by the 
Judges.'* The citations in support of this proposition ^ are 
chiefly to be found in the margin of the two posthumous In- 
stitutes of Sir E. Coke, 2 Inst. 478., and 4 Inst, 163. —Let 
us examine them in detail, and with attention. 

The first is from the Parliament Rolls, 15 Edward 3. (2 
Rot. Pari. pp. 128. and 131. ; printed copy.) 

The species of commission complained of by the Commons 
was evidently a commission of Oyer and Terminer. The 
Commons complained of certain commissions of inquiry 
against peers and others, which embraced several articles or 
"points" properly belonging to the Justices Itinerant, and 
which, as they alleged, had theretofore always issued by 
assent of Parliament ; that the justices so assigned had im- 
posed exorbitant and disproportionate fines ; had seized the 
lands of defaulters, and done other^acts against law ; and that 
parties indicted under them had been put on their trial before 
those who had been on the grand jury, and whom they had 
not been allowed to challenge. 

The prayer of the petition was, that other commissions 
should be granted to proper persons by assent of Parliament. 
It further prayed, that the Chancellor, Judges, and other 
great officers of the Crown, should be appointed in Parlia- 
ment, and that peers should be amenable to no process 
except that of their peers in Parliament. 

It is not easy to see how this complaint can be adduced as 
an authority against the commission issued in the case of the 
Universities; or, indeed, against any commission at all. 

» They arc 2 Rot. Pari. 15 Ed. S. No. 14., No. 40. Stat. 15 Ed. 3. st I. 
c. 2. 2 Rot. Pari. 18 Ed. 3. No. 3., No. 4., and Resp. to No. 1. Stat. 
18 Ed. 3. St. 2. c. 1. and c. 4. 3 Rot. Pari. 2 Hen. 4. No. 22., and 5 Hen. 4. 
No. 39. Also 2 Inst, 478, 4 Inst. 163. 165. Year-book, 42 Assw. pi 5. 
2 Inst. 50,51. 
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It 80 happens that the commissions are recorded on the 
Patent Soil of the same year.^ One of them is a simple 
commission of Oyer and Terminer in the usual general form. 
Another, is a commission to hear and determine extortions, 
excesses, and other official misdemeanours of the king's mi- 
nisters, high and low ; offences against the customs, and other 
crimes and misdemeanours specially enumerated. Both are 
directed to the Chancellor Parning and others. The latter 
commis^on is one of a form now disused, but it is founded 
on patterns in the Begistrum Brevium \ and recognised as 
a legitimate form by Coke himself.' 

The demands of the Commons were, in no sense of the 
word, constitutional, and their objections to the form of the 
commission appear to be unfounded. The consent of Par- 
liament was never required to any appointment of Justices 
of Oyer and Terminer. All such commissions include part 
of the jurisdiction of the Eyre. AH peers are amenable to 
the process of a court of Oyer and Terminer. With 
respect to their other complaints, they amount only to alle- 
gations of irregularity and excess in the execution of the 
commission, and may perhaps have been well founded. 

The result was that the commissions were superseded* 
except as to offences of the king's ministers and against the 
customs. As to the rest, the commissioners were directed to 
" continue process already commenced, according to law and 
reason, without taking any fresh inquest : — " sanz plus com- 
mencer ou enquer de noveV^ We presume, that these last 
words led the counsel for the University to lay claim to the 
case as an authority against new-fangled inquiries. It is not 
quoted for that purpose by Lord C. J. Coke. 

The Parliamentary proceedings of this year gave rise to 
the statute, 15 Edw. 3. st. 1., which was shortly afterwards 
repealed. Hardly a chapter of it can be cited as containing 
a declaration of the Common Law ; and the chapter (c. 2.) 
on the arrest and trial of peers and great officers of the 



» Pat. 15 Ed. S. part S. dorso. •- Reg. Brev. f. 125, 126. « 4 Inst. 163. 
* la Cotton's Abridgment, p. 35., they are said to have been ** revoked ; " 
which is an error, 

T 3 
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Crown, referred to in the Opinion, was founded on a miscon- 
ception of the privileges of the peerage. 

The next authority is from the Rolls of Parliament, 18 
Edw. 3.' In that year the Commons complained of several 
commissions. 

The first, referred to in the Opinion, was a commission of 
Array, imder which it was alleged that the commissioners 
had levied money on the people to pay the king's troops, and 
had unjustly seized, without payment, victuals and copper 
utensils. 

The answer of the king declares that the soldiers should 
he paid by the Crown, and the statutes of purveyors shall be 
duly observed. 

It is most certain that commissions of Array were at this 
time, and long afterwards, strictly legal. They were, in fact, 
for a very long period, the ordinary method of raising an army. 
Such commissions were, no doubt, liable to abuse, but the 
Commons can never have intended to dispute their legality. 
They only denied the power of the commissioners to levy 
money for the pay of the troops raised under them, or to 
revive the old law of Purveyance for the king's use under 
colour of them. In this respect their complaint was legiti- 
mate, and the justice of it was recognised, but the commis- 
sions continued to be constantly issued down to the date of 
standing armies ; and we suspect that such a commission is 
still nominally included in the appointment to more than one 
local government and lieutenancy in this country.^ 

The Opinion refers to another commission condemned at 
the same Parliament.^ It was a commission for assaying 
weights and measures. 

' The Commons complained not so much of the commission 
as of the extortions of the persons acting under it. It was 
howfever recalled absolutely, and a statute was passed pro- 
viding that no commission to assay weights, &c. should there- 
after issue. (Stat. 18 Ed. 3. st. 2. ch. 4.) 

> 2 Rot. Pari. p. 149. 

* See Gerard's case, 2 W. Blaclcst. Rep. 1 1 27. The Captain-general or 
Governor of the Isle of Wight, until lately, had such a commission. 

' It is marked No. 5. in the copy before us ; but No. 4. inust be intended. 
No. 5. relates to the staple in Flanders. * 
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Commissions to assay weights and 'measures were in 
the nature of commissions of Oyer and Terminer, and not 
of mere examination and inquiry. The issuing of them is 
almost yearly indorsed on the Patent Rolls under the 
descriptive words " De ponderibus et mensuris supervidendis," 
or *^examinandis;" and Sir M. Hale adverts to them as a 
known form in his History of the Pleas of the CrownJ 
They certainly were not " of new invention," as Lord Coke 
has surmised in 4 Inst. 163. The Parliament in 14 Ed. 3. 
complained of the neglect to enforce the law respecting weights 
and measures, and it is probable that the very commission abo- 
lished in this parliament of 18 Ed. 3. was one actually issued 
at the prayer of the Commons in the preceding year, when 
we find^ them petitioning the king to grant, as theretofore 
had been used, a commission " to inquire of weights and 
measures ; " to which prayer the king acceded. The writs 
issued at the end of the Parliament roll of this year (18 Ed. 
3.), show clearly that the real ground of complaint was, that 
the commissioners " in executione commissionis hujusmodi 
falsd et nequiter segessisse," .... '* debitam commissionum 
executionem juxta formam et tenorem earundem nuUatenus 
faciendo."^ 

Another petition and answer at the same Parliament are 
also relied upon as a precedent against all such inquiries^ ; 
and as the statute consequent upon them is cited by Lord 
C. J. Coke in the 2nd and 4th Institutes, the authority 
would be of great weight, if his remarks were really intended 
to apply to such a commission as the University Commission. 

The Commons complain of certain commissions which they 

.. * Hale, H. P. C. Tdl. ii. p. 21. Commissions to Assay weights, &«., were 
continually issued after the parliamentary condemnation of them down to the 
teign'of Heury VII., when iheit powers were transferred to Justices of the 
Peace by Act 1 1 Hen. 7. c 4. See CaL Rot. Pat. 30 Ed. 3. p. 2. ; 31 £d. 3; 
p. 1., &c. ; 25 Hen. 6. pt. 1.; 16 £d. 4. p. 2. m. 3., &c. A Commission of 
Assay is among the franchises of the University of Oxford, granted subsequently 
to 18 £d. 3., viz. 29 Ed. 3. It is curious that this commission should be now 
cited by the advisers of that university as a specimen of an unconstitutional in- 
quiry ejutdem generia with the one lately issued. 
; • 17 Ed. 3. ; in 2 Rot. Pari. p. 141. No. 39, 40. 
• ' Sees Rot. Pari. p. 156. No. 47, 48. : 

* 2 Rot Pari. pp. 148, 149. 151.; Petition, No. 1.; Respons. No. I. 

T 4 
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call *' ks navelks enquerrez/* L e. the " recent inquiries,'* and 
of the outrageous fines inflicted under them, and of outlawries 
for offences for which outlawry did not lie.* 

The statute passed on the occasion of this complaint pro- 
vides that the particular commissions complained of should 
cease, except as to felonies and offences against the peace, of- 
fences against the customs, and some other specified cases, and 
that the outlawries should be reversed. (Stat. 18 Ed. 3. st 2. 
ch. 1.) At the back of the Parliament Roll are entered the 
writs issued to the commissioners, Thorpe and his compa- 
nions, designated as justices of Oyer and Terminer, to give 
effect to the Act. They were directed to stay proceedings, 
and return them into Chancery, to be thence remitted and 
terminated elsewhere; and thereupon, a fresh commission 
issued to try the undetermined indictments.^ 

We are unable to identify the superseded commissions with 
any of the numberless judicial commissions indorsed on the 
Patent Rolls of this year; but it appears by the recital of 
them in the substituted commission, that one was a common 
commission of Oyer and Terminer, and the other a special 
commission to try ministerial extortions, &c. Such commis- 
sions were not illegal, nor were they treated as illegal. The 
substantial ground of complaint was the misconduct and excess 
of the justices.' Neither the proceedings in Parliament, nor 
the language of the statute, have the least application what- 
ever except to a court of Oyer and Terminer ; and under that 
head they are noticed by Lord Coke in his Fourth Institute. 
The whole transaction is a good precedent for putting an end 
to an obnoxious commission of Oyer and Terminer, and 
transferring its business to another court. 

The next authority cited in favour of the University is a 

1 « Novel/* used by this parliament, plainly means recent or newfy xuued; not 
new-fangled, or novel in genere. They speak (2 Rot Pari. 152.) of *< commis- 
sions faites de novel." 

2 See Pat. Rol. 18 Ed. S. pt. 2. mem. 38. dorso. 

' The statutes 18 £d. S. st. 1., & 18. Ed. S. st. 2. e. 5., prove that process 
of outlawry had been illegally awarded in sqme cases for offences which were 
nevertheless within the commission. One article of inquiry, viz., the extortions 
of ecclesiastical officers, was offensive to the clergy ; see st. 15 Ed. 3. c. 6., and 
the petitions in 18 Ed. 3. ; but the jurisdiction of the king's courts was indis- 
putable, , 
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complaint in Parliament, in the second year of the reign of 
Henry IV., against "divers commissions" lately issued for 
making barges and ballingers without assent of Parliament, 
and "otherwise than as heretofore."* The king revoked 
them, and promised to consult his Parliament as to procuring 
ships. 

This notable precedent was claimed by both sides in the 
great case of Ship-money. Hampden's counsel relied on it 
to show that the King had not the power asserted to belong 
to him. The Crown officers contended that in the above case 
the king only consented to annul that particular commission 
by statute. There is an inherent ambiguity in all such par- 
liamentary precedents; for the very interference of the 
Legislature would seem to indicate, prima facie^ that the 
measure annulled would be otherwise valid and lawful. 

The supposed "commissions" were, in fact, writs issued to 
the corporation of every city and searport town in England, 
commanding them to build and equip certain barges or bal- 
lingers to resist an impending invasion — "do novo fabricari 
faciatis," * &c. ; and they were certainly writs without a pre- 
cedent. Indeed the king was aware of this, and promised 
that the writs should not pass into one. In what degree such 
a writ can be likened to an authority to take, not ships by 
force, but information voluntarily given, we may leave others 
to determine ; but it is worthy of remark, that if, instead of 
ordering ships to be built, the King had commissioned his 
officers to take both ships and mariners, the commission would 
have come within a known prerogative, which has found advo* 
cates in Sir Michael Foster, Lord Mansfield, and the late 
Charles Butler ; — a prerogative which, if we mistake not, 
is still latent in the commission of the Lord High Admiral, 
though our long and happy exemption from foreign invasion 
has left us to discuss at our leisure the expediency or legality 
of executing the old warrant " de navibus et marinariis arrest- 
andis." 

Another precedent from the Rolls of Parliament is ift 

» S Rot. Pari. 2 Hen. 4. p. 458. No. 22. 

* See the writ in 8 Rymer, p. 1 73. 

• See Foster, C L. 166. 
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5 Henry 4.^ Like some other marginal references in Lord 
Coke's works, especially his posthumous work ftom which 
the University advisers have borrowed this reference, it does 
not " come up to the doctrine which it is cited to support.'* * 

The Commons petitioned the Crown in favour of one 
Willman, who had been imprisoned and put to answer before 
the Constable and Earl Marshal against the common and 
statute Law ; and thereupon the king granted, bi/ assent of 
Parliament^ that Willman shall be impleaded at common 
law, notwithstanding any commission to the contrary. And 
accordingly a writ issued to the court of King's Bench, re- 
citing this act, and directing that court to do " prout de jure 
et secundum legem et consuetudinem Anglia3 fore videritis 
faciendum." 

Now we know nothing about the ground of the process 
against Willman, but we know that the constable and 
marshal held a court ex officio^ (and not by any commission), 
which had both civil and criminal jurisdiction, and did not 
prqceed according to the course of the common Law. Pos- 
sibly, Willman was wrongfully sued in that court. Perhaps 
his case was transferred to the King's Bench as a matter of 
special grace and favour, and by authority of Parliament. 
At most the case can amount to nothing but a precedent for 
removing a plea pending, perhaps irregularly, in one of the 
King's courts into another court. The "commission" re- 
ferred to on the roll, if the word be correctly used, can 
mean only that under which the two great martial func- 
tionaries held their respective offices. Their proceedings were 
a constant subject of complaint in and out of Parliament, and 
were regulated by statutes in the reign of Richard 11,^ but 
the Court has never been formally abolished. Like, other 
jurisdictions, it often tried *' ampliare jurisdictiohem ;" but 
the tribunal itself was then neither illegal nor novel, nor was 
it treated as such by the Commons. 

We have now exhausted the early instances in which the 
Parliament is supposed to have condemned ^^ such com- 

» 3 Rot. Pari. p. 530. No. 39. 

* This observation on Coke's references is made by Butler, in his Remi- 
niscences, p. 11 6. 

« Stat. 8 R. 2. c 5.; 13 R. 2. c. 2. 
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missions ^ as those lately issued hj the Crown. Two of them 
are found to be cases of commissions of Oyer and Terminer 
oppressively and vexatiously executed. Two are com- 
missions for arraying troops, and for the assaying of weights 
and measures, neither of which are complained of as illegal 
in themselves. A fifth is a writ for levying ships without 
assent of Parliament, and the sixth is a petition respecting a 
suit pending in the court of Chivalry. Not only have these 
cases no resemblance to the one in dispute, but they fail even 
to supply any analogy or argument. Of the four com- 
missions not one was new to the law or constitution. The 
• others were not commissions of Inquiry, nor indeed com- 
missions at all. . 

Let us now consider to what extent the judicial authorities 
cited in the Opinion before us throw light upon the legal cha- 
racter of the commission. 

The first of these (omitting for the present the passages 
referred to in the text of Coke's posthumous Institutes,) is 
from the Liber Assisarum an. 42 JEd, 3. pladtum 5., noticed In 
the margin of 4 Inst. 163. An Indictment was found against 
certain persons for imprisoning the prosecutor. On the trial 
at the Assizes, the defendants showed In their defence a 
commission out of Chancery authorising them to take the 
prosecutor and his goods, and to imprison him. The judge 
held that such a commission was no defence, and expressed 
his surprise at the issuing of It, and promised to bring it 
before the Council Board. This is all we know, of the case 
Trom any authentic record. Whether it was a commission 
'under the Great Seal, or a commission of the nature of a 
commission of Rebellion out of Chancery, or one fraudulently 
obtained to extort money, does not appear. Coke takes 
It for granted that the party arrested was **a notorious 
felon," * but he cites only the Year Book, where that fact is not 
stated. The process for apprehending a felon is so simple, 
that a commission out of Chancery would seem to be the 
last thing likely to occur even to the most wrongheaded pro- 
secutor in. the 14th century, especially as the arrest of a 

» 2 Inst. 54. 
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*^ notorious felon ** might have been effected without any 
warrant or commission at alL But these speculations are 
superfluousi and the case may well stand as a good Nisi Frius 
decision^ that the imprisonment of a party under warrant of 
a Chancery commission^ without showing any bill, indictment, 
suit, process, or legal authority to arrest, other than the mere 
commission, is a false imprisonment for which an indictment 
will lie. We may further add our suspicion that, if the 
warrant had been an authentic commission of Bebellion, of 
unimpeachable form, issued by Lord Chancellor Bacon, and 
if the Judge of Assize had been that determined champion of 
common law jurisdiction. Lord C. J. Coke, the defendants 
might have been in some peril of a conviction ! 

There is a case in Dyer's Reports *, called Scrogg*s cctse, 
mentioned by Coke (2 Inst 478.) as an instance of a newly 
framed commission of inquiry, not warranted by law. It 
is not cited by name in the University opinion, but as 
the above passage in the Institute is referred to, it is pos- 
sibly relied upon in support of the Opinion. Scroggs had 
been appointed to the freehold office of Exigenter in the 
Common Pleas by the Chief Justice. One Coleshill laid 
claim to it by the nomination of the Queen, and thereupon, 
at his instance, the Queen issued a commission to hear and 
determine the title to it between the parties, with power to 
proceed by bill and answer, and to displace Scroggs and 
instal Colehill, if he should be entitled. Scroggs demurred 
to the jurisdiction, and was committed to prison by the new 
court for his contempt in not answering ; whence he was dis- 
charged by Habeas Corpus, because the Court was not law- 
fully constituted. 

There can exist no doubt that the Crown cannot create a 
new court of Equity, and, still less, a court of Equity to 
decide on a freehold title, eject the occupant, and deliver 
seisin to the right owner. The first step taken by the 
Queen was unexceptionable. Finding her own appointment 
disputed, she commanded the Keeper of the Great Seal to 
inquire into the right of appointment and to report to her 

> f. 175. a. 
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upon it. The Lord Keeper consulted the Judges, and ascei^ 
tained their unanimous opinion that the right of appointment 
was in the Chief Justice ; and with this the Queen herself 
appears to have been satisfied. 

Now if this "command" to the Lord Keeper had been, as 
in substance it was, a "commission" to inquire and report, 
it would have been such a precedent as Coke himself could 
not have disapproved of. The most scrupulous lawyer would 
hardly have pronounced an inquiry to be unconstitutional, 
and against Magna Charta, by which the rival candidates 
would probably have been spared the costs and trouble of 
being parties to an information of Intrusion in Her Majesty's 
court of Exchequer. Such a commission would indeed 
have borne 'some resemblance to the present. The one 
actually issued has none whatever. 

The remaining judicial authorities are chiefly derived from 
the reports ascribed to Lord C. J. Coke, and published as 
the Twelfth Part of his Reports. Probably there never before 
was an important case in which so much reliance has been 
placed on this work, — a volume in which an anonymous 
editor has thrown together, without method or discrimination, 
the rejected sweepings of that great lawyer's maturer labours ; 
loose notes of the judgments and private opinions of himself 
and others ; extracts from text writers and reporters ; memo- 
randa of private conferences, and of extra-judicial interlocu- 
tions at Whitehall, York House, Lambeth, and Serjeants' 
Inn ; — forming, together, a very untrustworthy collection of 
doubtful law, and a noble record of judicial honesty at a very 
momentous crisis of our history. 

It is, however, quite needless to question tlie authority of 
any of the cases in this volume referred to in the opinion be- 
fore us. They turn on the ecclesiastical commissions issued in 
the reign of James I. or Elizabeth ; and if eveiy one of them, 
as well as those issued before the statute of Elizabeth *, had 
been wholly illegal, they would have afforded no test of the 
lawfulness of a commission wholly dissimilar. 

The High Commission was an ecclesiastical court endued 

> 1 Elia, c 1. : 
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with an enormous power over the persons^ fortonee, and con- 
sciences of every lay and spiritual subject in the kingdom, 
and claiming to exercise much more than it really had. The 
conmiission of Queen Victoria is not an ecdesiaslical 
court, nor any court at all. It neither possesses, nor claims 
to have, any compulsive process. Except to the servants of 
the Crown, it can issue no authoritative command. It is im- 
possible to point out anything in common between the two 
instruments but the name of a Commission. 

The commissioners,*! therefore, have really no interest in 
asserting the legality of the courts instituted by Henry VIII., 
Edward VL, Elizabeth, James I., or James IL, though 
Lord Coke has nowhere, that we can find, brought against 
the four first any indiscriminate charge of general illegality. 
We cannot find in the case referred to (12 Co. 84.), any au- 
thority for the statement of counsel, that such commissions 
were wholly against lawj if unsupi>orted by a statute.^ That 
case only shows that a mere Ecclesiastical court, whether 
founded on the statutes passed after the Beformation, or on 
the inherent authority of the Crown before 16 Car. c. 11., 
had no general power to fine or imprison, or to proceed except 
according to the known praxis of the Court Christian. 

Still less are we able to discern in any of the citations 
before us an authority for the proposition, that an unwarrant- 
able clause in a commission, in other respects legal, professing 
to confer some power or jurisdiction which the Crown can- 
not impart, will render the whole commission itself illegal or 
Toid. 

It is, no doubt, highly inexpedient to insert in commissions 
or authorities of any kind, public or private, provisions which 
mislead either the depositaries of them, or third persons, as 

> If the reporter had so laid down the law in 12 Co. 84., he would have con- 
tradicted the clear opinion of the Court in Caudrey's case (5 Co. 8.), and his 
own opinion in 12 Co. 19.} that the statute 1 Eliz. was «not introductory of 
new law, but declaratory of the old." To the same effect are 2 RoL Ab. 219> ; 
Cro. Jae. 37. ; Moore, 755. ; Com. Dig. Praerog. (D. 9.). The old Com- 
mission of Review was not founded on any statute. The Act 16 Car. 2. c. 11. 
abrogated not only 1 Eliz., but all commissions like the High Commission. It 
was in contempt of this last statute, and indeed of all law, that James II. issued 
his well-known commissions. 
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to their real operation. The comprehennve language of a 
conveyancer's description of parcels has often cruelly deceived 
the owner of an estate^ who fancies himself the possessor of 
countless '^ways, watercourses, fisheries, ferries, markets, 
frewarrens," &c. &c. because he finds those words in his title- 
deeds. In like manner a country justice may, if he inspects 
his commission, conceive a very exaggerated notion of his 
jurisdiction over all " forestallers, engrossers, regrators, en- 
chanters, sorcerers, magicians, &c.," and other extinct crimes 
and misdemeanours, which were left standing in the form of 
commission long after they had ceased to exist But we are 
aware of no rule of law that pronounces the whole instrument 
to be vicious, because some subordinate and independent pro- 
vision in it exceeds the powers of the donor. Certainly no 
such rule can be deduced from the instances cited in the 
opinion. 

It is said that when certain powers not warranted by the 
statute 1 Eliz. c. 1., were introduced into commissions issued 
under that Act, ^^ Lord Coke refused to act on such a com- 
mission^ considering it illegal, and holding that where a com- 
mission is against law, commissioners ought not to sit by 
virtue of it." 

The particular instance referred to is reported in 12 Co. 88., 
where the Lord Chief Justice, being summoned to sit on an 
ecclesiastical commission, persisted, with a degree of scru- 
pulousness rather nice perhaps than wise, in standing up, lest 
he should be supposed to be sitting under a commission in 
which he declined to act. ** I refused," said his Lordship, 
^^ for these causes; 1. for this, that I, nor any of my 
brethren, were acquainted with the commission; 2. that 
I did not know what was contained in the new commis- 
sion, &c., and if the commission be against law, they ought 
not to sit by virtue of it ; 3. that there was not any ne- 
cessity that I should sit, who understood nothing of it, 
as long as there were other judges there; and, 4. that I 
have endeavoured to inform myself of it, and have sent to 
the Kolls to have a copy of it, but it was not enrolled." ^ 

' At this day, these proceedings at the Archbishop*s palace would hardly 
have been' considered as supplying a reportable case; but, at all events, if the 
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The meeting then appears to have broken up after reading 
the voluminous commission and dismissing the restive Chief 
with the prombe of a copy to consider at his leisure, and of 
a sermon by the Archbishop at their next meeting **for 
the better informing of the commissioners of their duty." 

It is a very forced inference from all this, that no com- 
mission can be lawful, if there be any one direction or au- 
thority in it, which cannot lawfully be carried into effect 
Some of the very cases noticed in the Opinion lead to a di& 
ferent conclusion \ and none go further than to show that 
excess in the execution of a legal commission may be cor- 
rected by Prohibition, by Habeas Corpus, or by the private 
right of resistance and non-compliance. 

To these authorities the counsel for the University anti- 
cipate an objection: — "It may be said, that the present 
commission differs from the Ecclesiastical commissions, inas- 
much as it directs inquiry only, and not to hear and deter- 
mine, &c. ; but commissions for inquiry and discovery alone 
are illegal, because they put parties to answer otherwise than 
according to the old law of the land ;" — and for this they 
quote Magna Charta, and the statutes enforcing the jtidicium 
parium, the lex terrcB, &c., with other decantata to the like 

Uftrned Judge had prepared this report for publication, he would hare reduced 
hia four reasons to one; for the 1st, 2d, and 4th are the same differently ex- 
pressed, and the Sd is none at all, unless a judge may refuse to sit wherever 
there is any one else to do his duty. Lord Coke had a stronger motiTe than 
any of these for keeping aloof from a commission which he could more effe^ 
tively control from the vantage ground of his own court. 

' In a /x>«/ /)ra»c^«a/ resolution, reported 12 Co. 19., the Judges and Serjeants 
re«(olved that, notwithstanding a clause in their commission enabling them to 
Imprison, the commissioners ** ovgkt to proeetd according to the eeelestastical 
law,** So it was resolved by Coke and the Judges of C. P. in BalTs case, 12 
Co. 49i 50., that, where the commission expressed a power to apprehend the 
party, they om^t to proeetd by citation and ecclesiastical censure, and to dis- 
regard the illegal power. So where the Lord Pre^dent and Council of York 
were armed by one commisaion with two authorities, vii., to hear and determine 
oA^uees according to law and ^ sound discretion," and also to bear real and per- 
sonal actions. Coke, C. J. and the Chief Justice of the King's Bench, ■■ resolved 
without question ** that the President and Council were authorised only to act 
«s on a ttinpW Commission of Oy«r and Terminer according to law ; and that 
the ehunea about ** discffetion** and the trial of action^ beiqg v«Md in law, were 
to be itgarded as w itrronm dauaes^ added only •• mi , 
19 Ook 50.-..5^ 
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purpose^ and especially the well-known case of Commissions 
of Liquiry, 5 Jac. 1., in 12 Co. c 31. 

This is not the first occasion on which this last case has 
been cited for the proposition that Commissions for Inquiry 
alone are illegal. It is very singular that^ although Lord 
Coke has usually noticed in other works, especially in his 
4 Inst.3 the most material cases contained in the two Parts 
called 12th and 13th Coke's BeportSj and although we 
have seen that in the 2ud and 4th Institutes opportunities 
presented themselves in which a reference to this case would 
have been eminently apposite, yet we cannot find the slightest 
allusion to it in those or (as we believe) any other of his 
works. This, and other facts noticed hereafter might well 
shake the authority of the case itself; yet we have reason to 
believe that the facts are correctly stated in it, and that 
some such extrajudicial opinion as the one reported was 
really pronounced somewhere. The Beport, as it stands in 
print, is unintelligible, but we have the means of amending 
it, so as to remove some of its obscurity.^ 

The Keport states, that certain^ Commissions in English 
under the Great Seal were directed to persons in various 
counties to inquire of certain articles annexed; that they 
were to inquire only, without power to hear and determine 
''the sdd offences;" that the commissioners took present- 
ments in English and returned them into Chancery, and 
that the two Chief Justices and seven puisne Judges re- 
solved that the commissions were against law for three causes. 
The occasion on which the opinion was given is not stated. 
If in the Exchequer Chamber, we should have found some 
other record of it. It may have been (as most other cases in 
this 12th Part were) in the Star Chamber, or before the 
Privy Council, or at an extrajudicial conference, or at a 
'' colloquium ad mensam " at Seijeants' Inn. 

The commissions in question are indorsed on the Patent 
Boll, '5 Jac. Part 26., memb. 15., and bear date Aug. 27. 



> The Report is dated Trin, 5. Jac. This was before the date of the Com- 
missions. So that either the year or the term must be misstated. The mistake 
nins through aU the MS. copies. . 

TOL. XV. U 
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The form recites the decay of dwelling-liouses, conversion of 
arable into pasture^ and other " sinister practices,'^ by wMch 
the realm was wasted and depopulated ^ against the ancient 
common laws and statutes of the realm," and then assigns the 
Lord-lieutenant and others to be commissioners to inquire, by 
the oaths of twelve lawful men, &c., and by examination ol 
witnesses and other lawful ways, of certain articles annexed to 
the commission. Then follow the usual directions in a com- 
mission of Oyer and Terminer to appoint certain days and 
times to inquire, &c. ; a direction to certify the inquisitions 
into Chancery by Oct. 20. then next ; and the usual clauses 
of venire facias to the sheriff, and of attendancy and assist- 
ance to all justices, mayors^ and other officers and minis- 
ters. 

The Articles appended instruct the Commissioners to 
inquire : — 

1. Of towns, villages, churches, houses, farms, &c. wasted 
or depopulated since 20 Eliz., and the persons in default. 

2. Of lands converted from tillage to pasture by unlawful 
enclosure, and by whom. 

3. Of lands severed from farm-houses, so as to leave in- 
sufficient for the use of the occupants, and by whom. 

4. Of bams and outhouses pulled down, decayed, or 
deserted, and by whom. 

5. Of those who keep on hand several farms, and let the 
farm-house stand void or occupied by the poor. 

6. Of farmers removed from their houses by their land- 
lords, and the houses left vacant, and by whom. 

7. Of obstruction of highways by unlawful enclosures, 
and by whom, &c. 

There can be little doubt, from the tenor of the commis- 
sion, that these various heads of inquiry were then assumed 
to be *' offences'* either at Common Law, or by Statute. 
Some had been dealt with as such in a long series of tempor 
rary acts from 4 Hen. 7. c. 19. (so much extolled by Sir 
Francis Bacon in his History of Henry VIL,) down to 
39 Eliz. c. 1. and c 2.^ One of these acts, 5 EH^ c 2., 

> These were 4 Hen. 7. c. 19. ; 6 Hen. 8. c.'5. ; 7 Hen. 8. c. 1. ; 25 Hen. S. 
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provided that comnusslons should issue into every county to 
inquire and certify into Chancery offences under that and 
previous acts. By 39 Eliz. c. 1. and o. 2i a new set of pro- 
visions replaced the old ones^ and Justices of Assize and 
Quarter Sessions were empowered to inquire, hear, and 
determine such offences by inquisition, indictment, &c. ; and 
tlus act was continued by an act, 1 Jac. 1. c. 25., till the end 
of the first Session of the next Parliament. 

The Parliament of 1 Jac. was not dissolved till December 
1610, so that when the point in 12 Co. 31. arose, the last of 
the above statutes was still in force. 

Some of the offences enimierated in the Seven Articles are 
not specified in any of these statutes; but the prevailing 
notions of political economy probably supplied this defect. 
Even Coke seems to have thought that the owner of houses 
in a town might Jbe lawfully prohibited from pulling them 
down^ and indicted for doing so, and that the offence of 
^^not re-edifying houses of husbandry which a man hath 
depopulated " could not be discharged by a pardon.^ 

It is plain, therefore, that the offences enumerated in the 
Articles attached to the above commissions of Inquiry were 
surmised to be of an indictable quality, either at Common 
Law, or under some Act, and that the commissions them- 
selves were designed to put the Crown in possession of the 
authentic presentment of a jury, made upon oath with all 
the form of a Court of Oyer and Terminer, or other Court 
of criminal jurisdiction. 

Before the act 4 Geo. 2. c. 26. all judicial records must 
have been in Latin.' An English commission of Oyer and 
Terminer and an English finding of a Grand Jury were no 
records at all. Whether such a presentment could have 
been removed into the King's Bench is questionable ; it cer- 

c. IS. sect. 14, 15. ; 27 Hen. 8. c. 22. ; 5 & 6 Ed. 6. c. 5.; and 2& S P. & M. 
c 2. (which also, provided for the issuing of commissions); 5 "Eliz, c 2. continued 
by successive acts to 35 Eliz. c. 7. ; 39 Eliz. c. 1. and c. 2. ; 43 Eliz. c. 9. 
> 3 Inst. 204, 205., and 12 Co. 13. 

* 1 2 Co. 30., " Of Pardons." ' 

* See Pre&ce to 3 Coke's Reports, 

u 2 
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tainly could not have been traversed and tried there. The 
use that was to be made of the inquisitiona so filed in 
Chancery, and of the fears of the parties whose guilt was 
found by them, was soon apparent 

On the 16th of January after the return of the inquisitions 
a second commission issued, directed to Lord Chancellor 
EUesmere and other great officers of the Crown, recitr 
ing the returns, the submission of many of the offenders and 
their willingness to compound for the penalty of their offences, 
and empowermg the commissioners to compound accordingly 
with oflfenders charged by the inquisitions, to grant exonera- 
tions, and to cause pardons to be made out under the Great 
Seal to those with whom they had settled.^ 

With these facts in view, it will be more easy to under- 
stand the report in 12 Co., especially after the text of it 
shall have been rectified. 

It is not, perhaps, generally known that the 12th and 13th 
Parts, though originally written, like the others, in French, 
were never published in that language. The first edition, in 
1656, was printed in English in conformity with the Par- 
liamentary Ordinance for the use of that language in law 
books ; and this edition, not, as it should seem, a very cor- 
rect translation, forms the basis of the succeeding editions. 
Of the I2th Part there are at least five manuscript copies, 
in the original French, all easily accessible. In two of these 
—VIZ., one in the Hargrave MSS., No. 34., said to be from 
Coke's own handwriting, and one in the Maynard MSS. at 
Lincoln's Inn, — this case on Commissions of Inquiry has 
not been found.^ The other three are in the Lansdowne 
MSS., No. 601. and No. 1079., and the Harleian MSS., No. 
4815—6. The last contains duplicate copies of this very 
case. The MS. No. 601. Lansd. appears to have belonged to 
Sir Matthew Hale, and has his autograph. 

Below will be found a transcript of so much as contains 
the *Uhree causes" for which the commissions were held to 

> Pat. Hot. 5. Jac. on the dorse of Part 18. It is a very long instrument, 
but the substance is as above stated. 
* The Harg. MS. seems to be only a selection. 
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be against law, taken from the copies in the HarL MS.^ The 
following may be accepted as a fair translation^ printed by 
the side of the corresponding part of the last published 
edition. 



Edition 1826. 

1. For this, that they (the Commis- 
sions) were in English. 

2. For that the offences inquirable 
were not certain within the commis- 
sion itself, but in a schedule annexed 
to it. 

' 3. For this, that it was only to in- 
quire, which is against law ; for by this 
a man may be unjustly accused by 
peigury and he shall not have any 
remedy. 

4. For this, that it is not within the 
statute of 5 Elix. &c. 

Also the party may be defamed, 
and shall not have any traverse to it. 

Such a commission may be only to 
inquire of treason, felony committed, 
&c. And no such commission was 
ever seen to inquire only, (t. e. of 
crimes.) 

In margin of laU paragraph, "Quaere 
if not treasure trove, and felon*s goods.*' 



TaANSLATlON FSOM THE MS. CoPT. 

1. For this, that it, (the Commis- 
sion) was in English. 

2. That the offences inquirable were 
not contained within the commission 
itself, but in a schedule annexed to it. 

S. For this, that it was to inquire 
only, which is against law ; for by this 
a man may be unjustly accused by 
perjury, and he shall have no remedy 
for it, for such commission is not' 
within the statute of 5 Eliz. &c., and 
so the party shall be defamed and 
have no traverse to it. A like com- 
mission to inquire only might (or may) 
be granted of treason, felony, &c., and 
no such commission was ever seen to 
be allowed in our books to inquire 
only. 

[Tlicrc is no parenthesis at the end, 
nor any marginal note. These appear 
first in the third edition, 1727.] 



It will be seen that the third reason (which is not very 
clearly expressed even in the original) has been broken up 
by a later editor into four paragraphs, so as to make two, if 
not three, reasons out of one, and to superadd a legal propo* 
sition which is clearly not tenable, and is apparently con- 
tradicted by the next sentence. The words in the parenthesis 
(to which the law officers of the Crown seem to attach ira- 



' ** Fuit resolve . . . que les dite comissions fur* encounter ley pur 3 causes. 
!• pur ceo que ceo fuit in Anglois. 2** que les offences inquirable ne fur* con- 
teinc deins le comission meme, mes in un schedule annex a ceo. 3** pur ceo 
que fuit solement a inquirer, que est encounter ley, car pur ceo home p* ee injust- 
ment accuse per perjury et il navera ascun remedy pur ceo, car ticl comission 
ne est deins le Statute de 5 Eliz. Ac, auxi le party serra defame et navera ascun 
traverse a ceo. Autiel comission p* ^^ grante d*inquirer solement dc treon, 
felony, &c., et nul tiel comission unques fuit view dest' allow in nostre livres 
de inquirer solement."— There are slight variations in all the MSS. 

u 3 
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portanoe) were inserted only in the last century^ and the 
marginal quasre is the conjectural emendation of the editor to 
explain the repugnancy of the two last sentenceB.V 

Substantially, the third ground of objection to the com- 
mission is this, that, if it were legal, then a man might be 
charged by the regular presentment of a jury with an indict- 
able offence, which he would have no means of putting in 
issue; for the Court so constituted could not try it, nor 
Could the presentment (not being a record) be removed for 
traverse and trial in the King's Bench ; nor was the com- 
mission within the act 5 EHz. c^ 2., for that act had expired; 
nor within the acts 39 Eliz. c. 1. and c. 2., for those had 
appointed a trial by indictment or presentment at the Assizes 
or Quarter Sessions ; — that, if legal, then a like commis- 
sion might issue even in such cases as treason or felony, for 
which there is no precedent in any of our books. 

The whole affair seems to have been a scandalous experi- 
ment to establish a new species of truncated court of Oyer 
and Terminer, that should inquire and hear, but not deter- 
mine. If it had found a less sturdy opponent of such expe- 
riments than Coke, the Stuart princes, always sorely impeded 
by juries and parliaments, might have laid the foundation of 
a new method of obtaining verdicts and of raising money. 
The statute 2 & 3 P. and M. c. 2., already noticed, would 
have supplied a precedent for removing inquisitions, found by 
such a commission and filed in Chancery, into the Star 
Chamber, if the parties presented had shown themselves 
indisposed to buy their pardons from the second commission. 

The reigns of James and of Charles I. teem with such ex- 
periments. In that eventful period it is impossible too highly 
to estimate the services of that intrepid lawyer, the closing 
years of whose life were, happily for his country, spent in 



* An ingenious contemporary (Lav Magazine, Na 92. p. 84.) is disposed to 
adopt this emendation of the text. The cases of inquisitions as to feIon*s goods» 
treasure trove, &c., are certainly examples that negative the general rule attri- 
buted to Lord Coke, viz., that no commission can be for inquiry only, but the 
words in this part of the text are clear in all the copies, and require no amend- 
ment. The only variation, is that there is no etc, after the word « felony,** 
in one of the MS. copies examined. 
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throwing the weight of his immebse learning into the scale 
of constitutidnal liberty J 

The doctrine in 12 Co. 31«i thus ezphiined, must meet 
with the universal assent of all lawyers ; but they will not so 
readily receiye it as an authority, that all commissions for in- 
quiry alone are against law. That the Judges treated the 
commission as a judicial inquiry into alleged oflfenoes, or a 
new-fangled court of Criminal Jurisdiction, is evident from 
the two first reasons, as well as the last, which are applicable 
only to such commissions. There never was any obligation 
to write all letters patent, or to enrol commissions, not judi- 
cial, in Latin. Commissions with schedules of articles or 
instructions annexed, and incorporated by reference to them, 
were no novelties^; but a special commission of Oyer and 
Terminer, containing no specification of the offences to be 
tried under it, was unprecedented in the authentic formularies 
of law. It never could have escaped the recollection of 
Lord C. J. Coke, that a mere conmussion for inquiry only 
was in many shapes of familiar occurrence. What was a 
commission of Escheat or Inquisition post mortem, or a writ 
(in the nature of a commission) ad quod damnum^ but a 
commission for inquiry only? Commissions of mere in- 
quiry and discovery, with the inquests on them, are among 
the most common records of the Exchequer. As early as 
1402, an act, 4 Hen. 4. c. 9., recognises ** commissions made 
in Chancery directed to divers persons of the realm, some- 
time to inquire and certify ; sometime to inquire, hear, and 
determine ; " and Coke has elsewhere distinguished the two 
kinds ; " and so," he says, " note a diversity between com- 
missioners of Inquiry, and of Oyer and Terminer." ' 

* It is questionable whether the resolution reported in 13 Co. SI . became 
public at the date attributed to it in the Report ; for there are several similar 
commissioDs of later date in the reigns of James I. and of Charles I. They will 
be seen in Rymer. The commissions in 12 Car. 1. vol. xx. pp. 26. 36. and in 
14 Car. 1., ihid, pp. 243. 257., are liable to some or all of the same objections. 

" The instructions to the Lords Presidents were separate from the com- 
missions, and Lord Coke complained that they were kept secret. At his in- 
stance they were enrolled with the commission among the Patent Rolls. 4 Inst. 
242. 246. Case of the Lords Presidents, &c. 12 Coke, 55, Other instances 
of separate instructions will be found in the three last volumes of Rymer. 

• 4 Inst. 163, in marffine. The Heiald's Visitations were all under com- 

u 4 
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We are far from referring to any of the above as exaet 
counterparts of the University Commission; but they are 
sufficient to show that Lord C. J. Coke cannot possibly have 
intended to condemn all commissions which have inquiry alone 
for their object Our view is supported by the opinions of 
the two ablest of our text writers on criminal law, who de- 
duce from the case in 12 Co. 31. a much more confined pro- 
position. 

Hale says, *^ As to matters of misdemeanour, especially such 
as are capital, as treason or felony, no such commission of 
inquiry only is warrantable. 6 Jac. 12 Co. rep. 31."* 

So Hawkins : " Writs to inquire of offences, without au- 
thorising them also to determine them, are illegal, except in 
such cases wherein they are allowed by ancient usage, as writs 
to sheriifs," &c.« 

It is not to an inquiry set on foot solely for obtaining 
general information for the sound government of the country, 
and seeking that information by no compulsory process, that 
the language of Lord Coke can be rationally applied. By 
such an inquiry, how can the Bill of Bights, or " old law of 
the land," be said to be contravened? Where there is no 
pretence of process to seize, or disseize, or to imprison ; no 
power assumed to outlaw, to banish, or to destroy ; no mission 
of the Queen's Justices, or judgment of the Queen's Court ', 
why this appeal to the intact palladium of the Great Charter ? 
It is only by the colourable jurisdiction of some Court, con* 

missions, which were for mere inquiry. If illegal, their registers ought not 
to be admitted as evidence in pedigree cases. If the reports in 12 Co. are to 
be trusted, Coke was not always so scrupulous as he ought to have been 
about commissions. In the Case of Saltpetre, iu 4 Jac, he gave his sanction to 
commissions for searching for, digging, and taking saltpetre, in **all the 
lands, j^rounds, and possessions " of the subject not being houses, &c., without 
paying for it, as being " the true prerogative of the king," (1 2 Co. 12 — 15.) ; and 
this although there had then been only two precedents for them I This would 
have been an admirable opportunity for turning to account his learning on the 
law of ** novel commissions " and of filling his margins with the remonstrances 
of the Commons against the capture of ballingers and copper kettles under 
Flantageuct commissions ; but alas 1 his margins are here blanks. 

^ 2 Hale, H. P. C. 21. ch. 3. Touching special commissions of Oyer and 
Terminer. 

^ 2 Hawk. C. L. B. ii. chap. v. on Justices of Oyer and Terminer. 

• See Magna CharU, cap. 29. «* Nullus liber homo," &c. 
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Btituted to take cognisance of crime and invested with an 
ostensible power to present it, that a man can be said to be 
?* put to answer," or to be " falsely accused by perjury," or 
** defamed without a traverse," in the sense in which those 
expressions are used in the statute 42 Edw. 3. c 3 & 4., 
and in the case in 12 Co. 31. True it is, that in the course 
of any inquiry, which it may be the office and even duty 
of the Executive or its ministers to make, — an inquiry, fur 
example, into the condition and tenure of land in Ireland ; 
an investigation of the causes of pauperism in one district, or 
the management of ftustories or mines in another, — a clear 
case of illegal oppression or of individual delinquency may be 
disclosed; but if no hair of the delinquent's head can be 
harmed, nor any penny of his property taken, save by the 
judgment of his peers or ordinary process of the courts, 
we venture to indemnify the commissioners against the ana- 
thema pronounced in times past " in pontificalibus et candelis 
accensis " on the transgressors of Magna Charta. 
. The remaining authorities adduced in the Opinion require 
only a short notice. They appear to be addressed to certain 
arguments supposed to have been used in support of the 
commission. 

It is stated, that the commission is not a voluntary one, 
hut purports to give compulsory powers for obtaining evidence, 
and that this assumption of power is illegal: 

That the inability of the commissioners to enforce such 
powers or to administer an oath necessarily makes the in- 
quiry defective and unfair to the parties subjected to it; 

That even considered as a purely voluntary inquiry, it is 
illegal, and stands on the footing of the old Benevolences, 
which have long been condemned, because "in such cases the 
Crown and the subject are not on equal terms ; and the Crown 
cannot constitutionally solicit against a subject that which it 
cannot command." 

With respect to the clause in the Commission which pur- 
ports to give an authority to call for persons and papers, we 
have already observed, that if it had been expressed in terms 
unequivocally importing an illegal assumption of power, the 
utmost effect of it would have been to make the provision 
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yoid, bat not tlie whole oommiadiHi. If the adykers of the 
Uniyeraity had tmned to the debates in 1835 on the Muni- 
dpal Cominisfiiony they would have found this distinction 
recognised bj Lord Lyndhurst. Although adverse to that 
Commission, and especially to the composition of it, he ad- 
mitted that it was *'not altogether ill^al," and only con- 
tended, that <^a portion of the power granted^ was illegaL^ 

Bat this commission does not necessarily imply the exer- 
cise of any compulsory power at alL The commission con- 
fers all the power, and clothes the conmiisdoners with all the 
authority, which the Crown possesses, and no more. They 
are to seek information by calling witnesses, by inspecting 
documents, and '^ by all other lawful means.^ Where any 
compulsory power lawfully exists in the Crown, they are 
authorised to exercise it ; where they cannot compel informa* 
tion, they may invite it. In all cases lawful means are idone 
to be resorted to. If the inspection of charters or of bye- 
laws be considered necessary, they have the Queen's autho- 
rity to ask for them ; but whether the production be obli- 
gatory or optional depends on the position of the party 
called upon to produce. If he be a public officer of the 
Crown in possession of the enrolled charters of former sove- 
reigns, it is no doubt obligatory to produce them. If he be 
the officer of some royal foundation which is the subject of 
inquuy, he could hardly venture to withhold either his testi- 
mony, or documents in his possession. If the information sought 
be of a more private nature, the muniments, for example, of a 
college endowed by a subject, the college may, in their discre- 
tion, decline to furnish it. In numerous cases the law allows 
a like discretion, even as against the compulsory process of the 
Courts ; — so little ground Is there for the imaginary maxim, 
that **the Queen cannot ask where she cannot command.*** 

1 26 Hansard, P. D. p. 814. 
. ' Those so-called compulsory clauses liave been usually inserted in aU such 
commissions, even down to the late commissions for conducting the Great 
Exhibition, 1851. The power to examine on oath not only officers of the 
Courts, but "all others,** is to be found in the Common and Criminal Law 
Commissions, and in numerous other commissions of all sorts and of all 
periods. It seems to have been the clause objected to by Lord Lyndhunt in 
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Nor is there any great w^ht in the remark that an in- 
quiry without compulsory testimony, or the sanction of an oath, 
may be defective and unsatisfactory. If the commissioners 
should solicit only partial evidence, and refuse to listen to the 
parties best informed or most interested, they would be jusUy 
censured, and their report would be worthless. K they solicit 
information from the best quarters, and such information 
should be voluntarily withheld, what ground have they who 
reflise their aid in the inquiry to complain of its imperfection? 
The Commission, it is true, contains no clause for administer^ 
ing an oath ; and since the act of 5 & 6 W. 4. c. 62., the 
omission seems to be proper where the inquiry is not of a 
judicial character. But we are aware of no principle or 
general maxim of the Constitution that forbids the Crown, or. 
its Ministers, or the Parliament, or either of its Houses, to 
be satisfied with evidence not taken upon oath in the per- 
formance of their several political or legislative functions. 
The ordinary foundations of legislative measures are notoriety, 
petitions, or public opinion ; the cases, in which the solemnity 
of judicial proof is required, are rare and exceptional. In 
this and other objections the pervading error of the Uni- 
versity counsel is, that throughout their Opinion they regard 
the case as one of a culprit put upon his trial ; of a defendant 
charged with specific delinquencies and depending for his 
deliverance or conviction on the verdict of the commission. 
It is unfortunate that this view, which some of the officials of 
the University of Oxford have been disposed to take, has 
been sanctioned by the general tone of the Opinion before us. 
Hence, we have complaints of " false accusations without a 
remedy ;" of evidence not upon oath ; of inquiries " without 
" the safeguards or helps " of truth ; of " wrong conclusions " 
without " the remedy of appeal." 

But it is further contended that even a commission pro^ 
fessing to receive only voluntary testimony is, on principle. 



the Corporation Commission ; yet it had been sanctioned in commissions 
issued while his Lordship held the Great Seal. The main objection of his 
Lordship was, no doubt, to the persons selected as commissioners, and to 
the avowed object of the commission. 
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open to the same legal exception as the old commissions for 
collecting free gifts, called Benevolences. 

The principle which is thus supposed to be common to the 
two species of commission is not very clearly indicated in the 
Opinion.' If the illegality of a privy seal or commission to 
solicit gifts and loans had rested upon no stronger ground than 
the alleged inequality of terms between the Crown and sub- 
ject, or on the principle that the Crown can ask for nothing 
from the subject which it is not entitled to require against his 
will, the argument of Sir F. Bacon might have prevailed and 
benevolences have become parcel of the law of the land at 
this day. The benevolences justly condemned in the reign of 
James I. and Charles I. were voluntary only in name. A 
summons to the Council Board and commitment to the Fleet 
were the consequences of a refusal to contribute.* But the 
prohibition of this sort of taxation by repeated declaratory 
statutes^ is, no doubt, strong enough to extend to commis* 
sions for the levying of free gifts as well as forced loans ; 
and the reason for making no distinction between them has 
a more solid basis than a mere sentiment of delicacy or sm 
apocryphal maxim. 

The principle is, that the Crown shall depend on the 
Parliament for its general supplies; that no general aids, 
taxes, or talliagcs, needful for the exigencies of the state, shall 
be sought except with the common assent of the realm ex- 
pressed, not by individual Lords or Commons only, but 
by the Lords and Commons in Parliament assembled.^ 
Bacon was fully sensible that his opponents founded their 

' As we may misconceive the point, we set out this part of the opinion at 
length. "Lord Bacon's arguiiii*nt referred to in the case, that voluntary bene- 
volences might legally be solicited by the Crown, has long been exploded and 
condemned. Tlie Crown and the subject are not on equal terms in such cases; 
^nd the Crown cannot constitutionally solicit against a subject that which it 
cannot command. And this principle seems especially true and reasonable as 
to an inquiry in which the subject has not the safeguards or helps which the law 
gives for the investigation of truth, and where he has no remedy of appeal in 
case wrong conclusions are drawn." 

2 1 Hallam, Const. Hist. p. 32. 332. 523. ed. 1829. 

• 13 Car. 2. c. 4. ; and Petition of Right, 3 Car. 1. sect. 2. 

* Statutes 25 Ed. 1. c. 5, 6. ; 34 Ed. 1. st 4. c. 1. ; 14 Ed. S. st. 2. c. U 
Petition of Right, 3 Car. 1. ; Bill of RigVts, 1 W. & M. st. 2. 
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oondemnation of thb impost on the difference between taxa- 
tion by consent iUf and consent out of Parliament ; but he 
argued that both ways were legitimate. — ^^ God forbid," he 
says, <^ anybody should be so wretched as to think that the 
obligation of love and duty from the subject to the King 
should be joint, and not sevei*aL No, my Lords, it is both. 
The subject petitions to the King in Parliament. He peti- 
tions likewise out of Parliament So, no doubt, the 

subject may give to the King in Parliament, and out of Par- 
liament.'* — It is precisely this substitution of the several wills 
of many for the joint and corporate consent of the whole — 
this machinery for superseding and evading the wholesome 
obligation of i*esorting to Parliament, — tliat taints with 
illegality the scheme for raising supplies by a benevolence.^ 

If our view of the real constitutioucil objection to the 
method of taxing by voluntary benevolences be correct, it 
wUl be obvious that it is wholly inapplicable to a commission 
collecting mere information by lawful means. . The law and 
constitution have provided for the Executive no other inde- 
pendent means of obtaining information. For the detection 
of crimes and delinquencies, of breaches of trust, or violations 
of law, there have been established many active instruments, 
which are not likely to let the correctional powers of the 
Sovereign or its representatives become dormant; but un- 
less the Government is bound to initiate measures of pub- 
lic concern with no otiier informant or guide to rely upon 
than public notoriety, or is to wait till the Great Inquest 
of the nation shall have presented a grievance to the notice 
of the minister, it is not easy to conceive any less ex- 

> Lord C. J. Coke, though evidently inimical to general commissions to 
collect benevolences, yet seems to countenance the acceptance of a real free- 
will ofiering to the king, 12 Co. 119. He sanctions the voluntary tax, 
called Aurum Rtgina, 12 Ca 21. During the war of the French Revolution, 
the tender both of loans and of personal services, in 1794, occasioned some 
discussion in Parliament on this point Lord Hardwicke, C, in 1745, seems 
to have considered it legal to make and to accept such offers; 15 State Tri. p. 
1418. . But no authority, for two centuries past, warrants a commission for 
the purpose of urging and collecting general contributions. The test seems 
to be, whether there is a plain intent to alter the conatttutional position of the 
Crown in regard to the Estates of the realm. 
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eeptionable meaiiB of procuring materials for useful l^slation 
than commissions of voluntary inquiry.^ 

We are not insensible that such commissions may be 
abused ; they may be issued upon occasions that do not justify 
them — they maybe granted for political ends to persons 
unworthy of confidence — they may be made the instruments 
of impertinent interference with rights which are strictly 
private — they may be sent abroad^ not to inquire in good 
faith, but to find materials for unjust accusation. All these 
things may happen, as no doubt some have happened ; for 
history afibrds too many instances of power abused ; of essen- 
tial and beneficial prerogatives perverted to serve a sinister 
object. But we may hope that the checks on such aberra- 
tions are now sufficiently effective to relieve us from much 
anxiety. No government would venture to advise a commis- 
sion to inquire on matters which the Public have no right to 
know. If they did, the counsel for the University may rest 
assured that the subject would find himself in a position of no 
inequality with the Sovereign. We have no Star Chamber 
or High Commission Court; no Lauds or Bancrofts to 
supply the deficiencies of the common law and summon a 
contumacious examinant to Lambeth or the Council Board ; — 
and the race of Cokes is not extinct. If such commissioners 
should transgress the limits of their lawful powers, the injured 
party has efficient remedies at command for his protection. 
If the letters patent containing their commission be ^^ryacsV 
illegal as well as prejudicial to the subject, is it certain that 
he must needs be dependent on the will of the Sovereign to 
listen to his reclamations before the Privy Council? Why 
not treat it like other letters patent, which the Crown has 



^ The administration of Ireland has been often regarded as the most fitvour- 
able feature in the government of James I., and is noticed with praise by Hume 
and other historians. Some of the most remarkable instances of commissions 
for general inquiry in that reign are connected with that island. Davies 
adverte to them in his Discovery (ed. 1787, pp. 205, 206.) Several of a most 
comprehensive character, which appear to us unobjectionable in form, are 
printed in Rymer^ vol. xviL pp. 358, 493, 531. In the^ast. Sir Edward Coke b 
named as a commiMioner. Consistently with his avowed principles^ be might 
well have consented to act under it% 
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issued improvidently to the injury of a private subject, and 
sue out a scire facias to repeal them ? 

In the meantime, let those, who are disposed to receive the 
present Commission with hostility and aversion, reflect on the 
alternative they have escaped. No one can be so unobservant 
as not to perceive a growing opinion in our Le^slative As- 
sembly, especially in the House of Commons, that the great 
chartered Universities of Oxford and Cambridge, including 
their aggregated colleges, exercise too important an influence 
in this country to claim any exemption from pubHc survey 
and control. Whether that opinion be well founded or 
not, we will not inquire; but, with all respect for those 
venerable and learned bodies, we invite them to reflect 
whether an investigation into their ^' state, discipline, studies, 
and revenues" before a Committee of the House of Commons 
is likely to be more palatable, or to be conducted with more 
consideration and courtesy, than an inquiry before a few gen-* 
tlemen, members of one or the other of those bodies, and, we 
believe, personally unexceptionable ? Are they aware of the 
vast, imdefined, irresponsible, powers claimed by that assem- 
bly, and delegated to its committees ? Against them there 
is no privilege to refuse information, or to withhold docu- 
ments. Against their errors there is no security of an oath 
* — no " safeguards and helps " for investigating truth — no 
appeal. In the reports of that House they may indeed be 
^* defamed, and shall not have any traverse to it ; " " unfairly 
accused by false evidence, and shall not have any remedy." 
— '* O felicem Domum, quse non impunitatem solilm adepta 
est, sed etiam accusandi licentiam ! " 

But we refrain from saying more on this head. We have 
already stated our object to be, not to discuss the propriety, 
or to vindicate the policy or justice, of this or any other parti- 
cular conunission. We only express our conviction that, 
unless the opinion of the law advisers of the University can be 
fortified by better and stronger authorities than any as yet 
adduced by them, the Commission must be regarded as legal 
and constitutional. 



300 On the Preparation of AcU of Parliament. 



ART. v.— ON THE PREPARATION OF ACTS OF 
PARLIAMENT. 

Such of our readers as are in the habit of referring repeatedly 
to the Acts of Parliament of the United Kingdom designedly 
in order to acquaint themselves with the existing Statute 
Law on subjects of legislative importance, will readily admit 
that they constantly become involved in a labyrinth of doubt 
and uncertainty ; extrication from which is a task of great 
labour, and, often, of sheer impossibility. 

The first obstacle which presents itself, and which can be 
only partially overcome by the aid of the printed digests and 
indices, is, to discover what Acts have, from time to time> 
been passed, either directly or more remotely, affecting the 
matter in hand ; the next, to ascertain, by a careful collation 
and comparison of the statutes brought to light, which of 
them are wholly, and which only in part, repealed ; while 
the problem least easy of solution is that of interpreting or 
attaching a certain meaning to the phraseology in which the 
existing enactments are expressed. 

These evils are necessarily, of course to some extent, in- 
evitable in a populous and highly civilised community, in 
which Legislation proceeds year by year with rapid strides, 
but it will not be denied that there is ample scope for im- 
provement In the machinery of law-making ; and we believe, 
that by a few comparatively trifling alterations in the pro- 
cedure of Parliament, with reference to the mode of framing 
Bills for proposed Acts, a very beneficial reform might be 
effected in the way of rendering the Statute Books more 
readily accessible for purposes of reference, and the Acts 
themselves of less doubtful construction than they are at 
present. 

The difiiculties which we assert to be incidental to the 
correct ascertainment and interpretation of our Statute Law 
as now enunciated, are fairly enough traceable to the three 
following causes, viz.: — 
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L Partial or piecemeal L^islation. 
11. Hasty or crude Legislation, 
And, IIL Verbally inaccurate Legislation. 
To the first of these causes, which obviously originates in 
the license possessed by all members of the Legislature of 
introducing at pleasure bills extending only to isolated cases 
of grievance irrespective of any attempt to render the con- 
templated enactments exhaustive, per se, of other matters 
properly falling within a like category, is attributable the 
multitude of Acts of Parliament on one and the same sub- 
ject. In other words, for want of proper checks on the 
proceedings of the manufacturers of new laws. Bills, pur- 
porting only partially to amend or repeal antecedent Acts, 
are constantly allowed to pass into law ; when, if due con- 
sideration were given to the subject in hand by those com- 
petent to view it correctly in all its bearings, the proposed 
measures would at once assume the character of Acts of 
Consolidation and Amendment in lieu of being Acts of 
Amendment merely. 

It is certainly true, that of late years the advantages 
resulting from the incorporation of several pre-existing Acts 
in one have been recognised; but the principle of Consoli- 
dation, even when admitted, has not, in practice, been so 
thoroughly carried into execution as it might have been. 
Take, for instance, the recent Bankrupt Law Amendment 
Act, 12 & 13 Vict., c. 106., which is professedly an Act of 
Consolidation, and would have afforded a very happy illus- 
tration of the utility of the principle in question, had but its 
framers possessed suiBcient resolution to repeal, without 
exception, all antecedent Bankrupt Acts, and to re-enact in 
extenso so much of them as it was their intention should still 
remain in force; but, unfortunately, without apparently a 
suflScient motive, unless the attainment of greater brevity is 
to be so regarded, out of the eleven statutes which are 
enumerated in schedule A. to the late Act, only four are 
wholly repealed, while the remaining seven are but partially 
affected, and that by way of exception, after a fashion 
which must almost inevitably occasion considerable difficulties 
of construction. Thus, in dealing with the Act 6 k ^ Vict. 

VOL. XV. X 
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c. 122.^ the whole is repealed, ^^ except as hereinbefore in 
the Bankrupt Law Consolidation Act, 1849, is excepted, so 
far as the Act repeals any other Act or Acts, or any part 
of any Act or Acts; and except so &r as relates to the 
appointment, tenure of office, and removal of additional 
commissioners, deputy registrars and official assignees, to 
act in the country, except so far as relates to the salaries of 
Commissioners, and except so far as relates to the transfer 
of the duties and business," &c. &c We can but think that 
immunity from such a nest of exceptions within exceptions as 
this is would have been cheaply purchased at the expense of 
inserting in the body of the Act almost any number of 
additional clauses. In fact, it is a delusion to designate as 
an Act of Consolidation a statute which deals after this 
fashion with antecedent Acts affecting the same subject 
matter. Advocating, however, as we do, ^* Consolidation" 
in any shape, we do not entirely condemn the late Bankrupt 
Act ; indeed, in many respects, it is a performance of very 
considerable merit. We only allege against its authors, that 
the principles on which it is professedly based, have been 
needlessly and unadvisedly sacrificed in the endeavour to 
obtain greater brevity in the Act itself. Any course is 
preferable to that of following in the beaten track of merely 
patching up, from time to time, the existing Statute Law, 
by Acts of Amendment and Extension without any attempt 
whatever at Consolidation. This "tinkering" process holds 
to a startling extent ; thus, in the Act 8 & 9 Vict. c. 70., 
entitled " An Act for the further Amendment of Church 
Building Acts," no fewer than thirteen previous Acts on the 
same subject, and each of them, of course, more or less 
modified or altered by Its successors, are recited, not with a 
view to their total repeal and re-enactment, but because " it 
is expedient that some of the provisions of the hereinbefore 
recited Acts should be amended." So, in the same Session 
of Parliament, an Act was passed, relative to the taking of 
unlawful oaths in Ireland, in which four antecedent Acts on 
so trifling a matter as this is, are recited and continued with 
amendments. Even the County Courts, notwithstanding 
their recent origin, are being already subjected to the process 
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of piecemeal legislation and its concomitant evils. The 
original Act, 9 & 10 Vict c 95., having been twice amended, 
viz. hj 12 & 13 Vict, c 101., and 13 & 14 Vict. c. 61., and 
having narrowly escaped in the last Session still more ex^^* 
tensive additions to, and alterations in, its original provisions. 
And so, again, the simple matter of authorising and regu- 
lating the mode of making Government advances for the 
drainage and improvement of land and similar purposes, is 
the subject of seven lengthy Acts, six of which are partially, 
and only partially, repealed and amended by the last, 13 & 
14 Vict. c. 31. 

Instances of this kind of legislation might be multiplied 
almost indefinitely ; and those which we have cited are not 
by any means the most glaring that could be brought forward; 
but, taken as they are, at random from a few of the late 
volumes of Statutes, they are amply sufficient to prove that 
an useless multitude of Acts on one and the same subject are 
permitted to continue in contemporaneous operation; and 
that there is proper occasion to endeavour to restrain the 
present usage of sanctioning Bills, the sole object of which is 
the partial alteration of existing Statutes, while the latter 
are themselves still unrepealed. Within what precise limits 
Bills of m^e amendment should be allowed, either by reason 
of positive necessity, or on the ground of mere expediency, 
is a matter in which opinions will probably differ ; but we 
are prepared to suggest that in no ca^e, and under no cir- 
cumstances, should any existing Act, or, at all events, any 
Act of a certain sessional age, be more than twice amended^ 
unaccompanied by a total repeal and re-enactment of its 
provisions in extenso ; and that even then consolidation should 
be regarded as the rule, and amendment as the exception; 
so that, in fact, in every instance where a present Statute 
requires alteration or extension, the onus should rest with 
the originator of the new Act, of showing a case for its 
coming within the exception and not within the rule, instead 
of its being incumbent on him, as it is according to the 
present practice, expressly to raise a caae for, and prove the 
expediency of, consolidation. The principal objection to 
such an alteration in Parliamentary Procedure as that which 

X 2 
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our suggestion implies, would, of course, turn on the increased 
bulk which would be thereby occasioned in the volume of 
the Acts passed in each Session. This objection is clearly 
not without weight; for no one will deny that ponderous 
and massive volumes of current Statutes are, in themselves, 
an unquestionable source of vexation and annoyance ; but 
it will be remembered, that compensation of no small value 
would be afforded for the extra cost and other disadvantages 
attendant upon the increased bulk of the current Statutes 
by the conveniences of reference afforded. Facility of re- 
ference, or rather the knowledge of where a search is to 
begin and where it must terminate, is a desideratum which 
can hardly be suflSciently appreciated, except by those who 
are daily engaged in the solution of legal problems. We can 
well conceive that a lawyer in extensive practice would 
thankfully and profitably incur a very considerable present 
outlay to be placed in the position of knowing that his 
search after Statute lore must necessarily be confined within 
the reasonable limits of, at the most, two or three volumes, 
instead of feeling, as he now does, that he may be involved 
in a hunt from Magna Charta downwards, with no certain 
guide to aid him in the task of reconciling the conflicting 
enactments with which he is met at almost every turn. 

So far, then, as the vices of our present system are trace- 
able to what we have termed " partial or piecemeal l^s- 
lation," we believe that the principal remedy to be applied 
consists in the reversal of the established usage which sub- 
stantively admits of bills of " consolidation " in exceptional 
cases merely, and sanctions bills of amendment and extension 
without limit or restriction. To the advocates of a " Code " 
such a variation in the practice of Parliament must, we 
apprehend, appear desirable, as it would be a step, at all 
events, towards perfect codification, and a very material aid 
to the compilation of a complete Code, should that great legal 
reform be ever seriously undertaken. 

As to the second of the heads under which we have classi- 
fied the vices of our present legislative system, viz., — Hasty 
or Crude Legislation^ — we imagine that no one conversant 
with the Statutes at large will deny that a great number of 
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Acts, are hastily passed^ which would never have become 
Law had their intent and object been previously more ma- 
turely considered ; and that in fact the guarantees afforded 
against rash or crude legislation by the machinery of Com- 
mittees of the whole House, and Special Committees, are 
insufficient and ineffectuaL We purposely abstain from 
illustrating this branch of our subject by adducing particular 
instances of modern Acts of Parliament in which symptoms 
of inconsiderate haste are strongly apparent. No other proof 
is necessary than to refer to the Acts for amending other 
Acts of which each Session produces so long a list. 

Whatever, however, may be the injurious results of the 
piecemeal and hasty character of our legislative procedure, 
they are immeasurably surpassed by the evil consequences 
occasioned by the total absence of security against inaccurate 
and careless phraseology. It may be fairly asserted that a 
greater portion of the time of the Courts of Law and Equity, 
and of Chamber Counsel, is consumed in the task of inter- 
preting the Acts of a single Session, than would be requisite 
to dispose of all questions of construction arising upon deeds 
made between individuals in the course of half-ar-century. 
Wills of course fall within a different category: they are 
notoriously obscure documents ; and are so, partly, no doubt, 
in consequence of the disinclination or disability of testators 
to resort to professional aid ; but mainly because the notion 
has been carefully (and we must add most injudiciously) 
fostered, both in and out of Parliament, that although in all 
reality a will is, par excellence, an instrument most dif- 
ficult to prepare ^ yet that the illiterate and uneducated are 
fully competent to declare their own testamentary intentions 
without *' consulting the lawyers." 

We should not be very far from the mark, were we to 

1 It is a curious circumstance (well known, of course, to those who are 
initiated in the mysteries of a conveyancer^s chambers) that counsel expect to 
be feed at a higher rate for preparing or settling wills and acts of parliament 
than any other description of legal instruments ; and yet these are the particular 
class of documents, the preparation of which is daily undertaken by non-pro- 
fessional persons without scruple or hesitation 1 
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allege that during the last Session of 1850, 1851, a foil 
fourth of the labour of the five Equity Judges was expended 
in the task of construing the ambiguous provisions of the 
Acts relative to the Winding-up of the affiurs of Joint Stock 
Companies, and the Lands and Railways Clauses Con- 
solidation Acts, irrespective of numerous other modern 
statutes, a judicial interpretation of which was called for. 
We have now before us the Second Part of the first volume 
of Mr. Simon's new Series of Reports, and there find that out 
of a total number of nineteen cases reported, ten, or upwards 
of one-half, related to questions arising under late Acts of 
Parliament, or their construction. 

In alluding thus, however, to the Winding-up Acts, we 
must not be understood as asserting that, considering the 
circumstances which attended their preparation, they are 
peculiarly deserving of condemnation in the matter of 
phraseology. The fact is, that in Acts of this class, dealing as 
they do by anticipation with the minute details and working 
operations of an untried scheme, it is almost impossible to be 
60 accurate, either in substance or language, as to avoid in- 
numerable questions of construction arising. We should be 
rather inclined to attribute the discrepancies which are 
found, to the nature of the Acts themselves, than to careless- 
ness on the part of their authors ; and this leads us to remark, 
that we consider it a very great vice in modem Acts of 
Parliament, the working of which is to be entrusted to the 
Courts of Law or Equity, or to other public functionaries, to 
attempt to make provision beforehand for ordinary matters 
of business routine. The true function of an Act we believe 
to be the enunciation of Principles of Law, while the 
application of those principles to individual or particular 
cases, and the machinery by which they are to be brought 
practically into play by an authorised executive, being in the 
one case within the province of the Judge, in the other of 
the Executive body, who, whether a Court or Commission, 
should, under reasonable checks of course, have more exten- 
sive powers than it is now usual to confer, of framing and 
amending, from time to time, proper working rules for 
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carrying out the Act with the execution of which they are 
entrusted. 

There would seem to be no good reason why Acts of 
Parliament, which after all are nothing but the written con- 
tracts between the State and its subjects, should be less 
carefully prepared and more loosely worded than contracts 
between subject and subject ; but that such is the fact will 
not admit of dispute. As We have already remarked, this 
unfortunate state of things is mainly attributable to the 
latitude allowed to members of the Legislature of framing 
their own contemplated measures, and the absence of r^u- 
lations rendering it necessary that previously to becoming 
Law, Bills should undergo supervision and revisal by those 
whose education and pursuits qualify them to express a given 
idea with accuracy and propriety. If a Member of Par- 
liament, in his private capacity, be about to enter into any 
important contract, — such as the sale or purchase of an estate, 
or the settlement of property on his marriage, — ^his very first 
step is to procure the advice and assistance of some coni^tent 
solicitor and conveyancing counsel, whose energies are forth- 
with directed to the task of framing and settling the required 
documents, with that degree of perspicuity and correctness of 
phraseology which is essential to ensure of their being in 
strict ccmformity with, and expressive of, the terms of the 
contemplated arrangements ; but if that very same Member, 
in his public character, has a fancy for legislating on any 
particular matter in which he considers the intervention of 
the Legislature called for, he will, without scruple, either 
himself frame an Act of Parliament for carrying out his 
views, or adopt and introduce such bill as may happen to be 
laid before him by third parties, without regard to its author- 
ship or own intrinsic demerits ; forgetting the while that if 
in the one case where his own private rights are at stake 
the guarantee of competent professional assistance is an 
essential, it is the more so in the other in which the interests 
of the whole community are concerned. 

It certainly is a matter of surprise that with the vast 
amount of professional ability at the command of Government, 
and the comparative cheapness of the commodity (for the 
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rate of remuneration for the services of chamber counsel is 
anything but exorbitant ^)9 so few steps should have been 
taken to secure the benefit of the exercise of that talent 
in the business of settling all Acts of Parliament indis- 
criminately, but, that on the contrary, their preparation 
should be left almost entirely to chance medley, and the 
tender mercies of incompetent and indiscriminate legislators. 
Even those bills which are known as Goyernment Bills 
are not very much better off in this respect than those which 
are introduced by private members; for however active the 
present very able parliamentary counsel of the Home Office 
may be in the performance of his duties (and to the fact of 
his being so we bear willing testimony), it is monstrous to 
expect that a single individual, or, with the many other calls 
on their time, the Attorney and Solicitor-General, can pay 
that degree of attention to the preparation of the numerous 
proposed Government measures which is requisite to secure 
proper accuracy in the dry details of form and language. We 
believe that it is only certain classes of Government Bills 
which come under the notice of the Home Office counsel; 
and that others, though probably nominally subjected to the 
supervision of the law officers of the Crown, if ever attended 
to at all in matters of detail, are, at the most, " devilled " by 
some junior barrister who may happen to be on terms of 

* Non-professional persons entertain exaggerated . notions of the incomes 
made by barristers in full practice, whether as advocates or in chambers. The 
late acknowledged leader of the Conveyancing Bar — whose practice was cer- 
tainly as varied and lucrative as that of any conveyancmg counsel of modern 
times — is known never to have taken in fees in a single year more than SOOOl^ 
and his income would of course have been much below that mark had it been 
derived solely from ** drawing" or " settling." Consultations, cases, and ab- 
stracts of title are the real sources of profit to a conveyancer of repute. The 
labour of ** drawing," or '* settling," is ordinarily remunerated according to a 
scale of fees depending on the length of the document^ the rate being one guinea 
for from 25 to 30 folios of 72 words each; from which it will at once be 
seen, that by this kind of professional exertion the draftsman must labour 
hard, and under favourable circumstances, to secure any thing like five guineas 
a day. Indeed, we have heard a very eminent conveyancer of the present day 
lay it down as an axiom, that, taking conveyances, mortgages, wills, settlements 
&c. one with another, in the order in which they usually find their way into 
chambers, it is not possible to realise by drafting more than three guineas on 
the daily average. 
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private friendship with either the Attorney or Solicitor- 
General : but however this may be, it is obviously unrea- 
sonable to expect that even the conjoint services of the 
Home Office counsel and the principal Crown lawyers and 
their assistants, rendered, as many of those services are, 
without fee or reward, should be really effective in the matter 
of revising the details of all Government Bills. 

To legislate with propriety on any subject, a clear and 
definite idea of the scope and limits of the proposed measure 
must necessarily be presupposed to reside in its originator or 
promoter ; but it by no means follows that he is the most 
fitting person to reduce that idea into the form of an Act of 
Parliament. The duty of suggesting a new law properly 
falls within the province of the Legislator ; that of giving it 
accurate expression in legal phraseology should be the task of 
those who have studied and devote their lives and energies to 
the science of drafting; and the labour of drawing is one 
which it is out of all reason to suppose that competent persons 
will undertake ffratuitousfyy whether the matter in hand be a 
Will, a Deed, or an Act of Parliament. We ask our readers 
unhesitatingly, whether they believe that the greater part of 
an entire parliamentary session would have been taken up in 
the discussion of the Ecclesiastical Titles' Assumption Act, 
had Lord John Russell and his coadjutors in the first instance 
possessed a clear and definite idea of the scope and limits of 
the measure they proposed to introduce, and had they en- 
trusted the preparation of the Bill itself, not as a piece of 
fancy work, but as a really well remunerated professional 
task, to some of the many able draftsmen who are to be found 
in the ranks of our Equity and Conveyancing Bar. 

Having thus, it is conceived, pretty well established our 
position, that the prevailing parliamentary practice relative to 
the mode of manufacturing or permitting the manufacture of 
proposed Acts, is insufficient to guard against the triple evil 
of piecemeal, hasty, and verbally inaccurate legislation, it re- 
mains for us only to consider what particular reformatory 
steps should be adopted, bearing it always in mind that the 
principal ends to be arrived at are : — 

1st. The non-existence of a multitude of contemporaneous 
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and probably oonflicting Acts on one and the same subject ; 
and, ^ndlj, reasonable security that all Acts shall l)e accurately 
and unambiguously expressed. 

We have already suggested that the former of these desi- 
derata would be gained in a great measure by prohibiting 
Acts of Amendment unaccompanied by Consolidation^ other- 
wise than in certain exceptional cases, while a ready and, indeed 
the only, efficacious means of securing the latter ; viz*, accu- 
racy in matters of form and language, appears to consist in the 
requirement that every bill before passing into Law should be 
submitted to competent professional supervision. 

Such supervision is attainable either by the constitution of 
a Board or Commission of professional draftsmen, or by the 
employment from time to time, pro re natdy of some single 
counsel selected from those who by their peculiar line of 
})ractice are especially qualified to undertake a duty of this 
description. 

To the constitution of a Board or Commission there 
appear to be several objections; the principal being that 
habits of neglect and inattention are found to grow up in 
such bodies ; that two or more persons will rarely agree as to 
the precise form of words to be used for expressing a given 
idea ; that such an occupaticm as that of framing or settling 
a written document is peculiarly suited to an individual mind ; 
and, that the necessity of having repeatedly to appeal to 
the judgment or opinion of otheirs directly tends to impede 
that free flow of thought which must be brought into play in 
the act of composing or drafting. 

For these and other reasons, we are inclined to think that 
a Board or Commission is not the best machinery for effecting 
the desired object, and that, consequently, resort should be 
bad, as occadon arises, to individual counsel, and that such 
counsel should be held moraUy responsible for the efficacy of 
then- handiwork by the fact of the authorship of every bill 
being placed on record. Proceeding, therefore, on the as- 
sumption that our readers will so far coincide in our opinion, 
w© bring this Article to a dose by the following summary of 
the suggestions which, without in any manner pledging our- 
selves to their being perfect or complete, we are at present 
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prepared to offer on the means to be adopted, with the view 
of diminishing the number, and of facilitating reference to 
Acts of Parliament, and of rendering their provisions more 
consistent, intelligible, and accurate. We propose then: — 

1st. That, except as presently mentioned, a prohibition be 
placed upon the introduction into either House of Parliament 
of any bill by which antecedent acts are proposed to be ex- 
tended, or modified, or otherwise altered, unless the portion 
of acts so extended or modified, and those portions also which 
are intended to continue in force or unrepealed, be enacted 
and re-enacted, in extenso, in the new bill. 

2ndly. That in addition to the present parliamentary 
counsel of the Home Office, a certain number of conveyancing 
counsel and special pleaders of known ability be perma- 
nently retained by Government as " standing parliamentary 
eounseL" 

Srdly. That whenever any member of the Legislature, 
either in his ordinary or in a ministerial capacity, seeks for 
leave to introduce a bill into either House, he shall not be 
required to bring before the 'House in the first instance a 
copy of the bill itself, but shall be called upon merely to state 
the object which he proposes to attain by his contemplated 
measure ; and shall, for the better information of the House, 
lay upon the table a condse printed or written sununary of 
those objects, to be termed *^ proposals for a bill." 

4thly. That leave being obtained from the House to legis- 
late with reference to the object or matter referred to by the 
proposals, the latter be forthwith laid, with a proper fee, 
before some one of the standing parliamentary counsel, as 
instructions for him to prepare a bill in compliance therewith. 

5thly. That the member whose proposals may happen to 
be laid before a parliamentary counsel be at liberty to attend 
him in consultation from time to time for the purpose of 
conferring on the details of the proposed measure, and making 
suggestions thereon. 

6thly. That each of the parliamentary counsel be invested 
with the right of accompanying the draft of any bill which he 
may prepare with such observations as may occur to him as 
proper for the consideration of Parliament before legislating 
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in the manner contemplated by the ^ piopoeals ; " and that if 
so required^ the coonsel attend personally before the Com- 
mittee on the Bill to afford yerbal explanations respecting his 
written obeerrations or the sdieme or matter of the bill 
itsel£ 

7thly. That all alterations made in Committee in the draft 
of any bill prepared in the foregoing manner be submitted, 
before their final adoption, to the consideration of, and so far 
as phraseology merely is concerned approved of by, the counsel 
by whom the bill was prepared. 

8thly. That (save in cases expressly excepted from the 
operation of the general rule) it be a standing instruction to 
the parliamentary counsel that every bill must embody in 
itself, by way of re-enactment or consolidation, all ante- 
cedent acts relative to the same subject matter; and that 
(except as above) this instruction be in no case deviated from 
otherwise than under the express sanction of the House, to 
be obtained upon a special report, accompanied by reasons 
suggested by the counsel and approved of and confirmed by 
the Committee on the Bill. 

9thly. That the general exception firom the operation of 
the above rule as to consolidation, do not include bills relative 
to matters which are already the subject of two or more ex- 
isting actSj or matters which are affected by any one existing 
act of a certain fixed sessional age. 

lOthly. That every bill prepared by counsel in accordance 
with the proposition be signed by him, and his signature 
printed on the Queen's printers' copy of the act. 

And^ lastly. That the expense of retaining and employing 
counsel for the purposes mentioned, as tending to the benefit 
of the community at large, be defrayed by Government, 
except in the case of private bills, all costs attending the 
preparation of which would, of course, as at present, fall upon 
those promoting them. 

It is probable that, at some future time, we shall have 
occasion to recur to the subject of this Article, with the view 
more especially of endeavouring to promote the practice of 
passing Acts of Consolidation of what may be termed "com- 
mon forms," and thereby, or by some other means, providing 
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for greater tiiiiformity, and avoidiDg the necessity of the re« 
petition at length of clauses which are of common application 
to all bills of a similar class or description, — an object which 
has hitherto been only attempted in the case of Private or 
Special Acts. 



ART. VI.— ON THE UNION OF LAW AND EQUITY 
IN RELATION TO THE COUNTY COURTS, 

[To the Editor of the Law Heview, by the Author of ** Sug- 
gestions for the Reform of the Court of Chancery." »] 

" Dear Sib, 

*' It is with heartfelt gratification that I have observed the 
unanimity of opinion that has lately been created among the 
ablest lawyers of this country, in favour of the fusion of the 
systems of Law and Equity. During the last year, the con- 
tinued preservation of these two separate systems has been 
justly denounced as an anomaly and a public injury by the 
Beports of the Law Amendment Society, and by individual 
writers, whose views have been communicated to the Public 
through the medium of your pages and through other chan- 
nels. From various enlightened and influential quarters the 
immediate abolition of this separation has been loudly de- 
manded, and from the same quarters, a particular modus 
operandi has been commonly suggested ; viz., the unreserved 
transfer to the present Assize Courts of Complete Equity 
Functions. Shall I be accused of temerity or presumption 
(while 1 cordially agree in the general principle), if I venture 
to differ altogether from the proposed method of carrying it 
into practical application ? By you, who are personally well 
aware of the attention and labour I have so long bestowed on 
this subject, my views will be received with kindness. From 
the Public and firom the Profession, I trust those views will, 

' Suggestions for a Reform of the Court of Chancery by a Revision of the 
Jurisdictions of Equity and Law. By Arthur J. Johnes, of Lincoln's Inn, 
Esq. Saunders & Benning : 18S4. 
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for the same reason, be thought entitled to a patient and cour- 
teous hearing, when I observe that it is now neariy twenty 
years since I published a work advocating the principle re* 
ferred to, and when I add, that whatever may be the defects 
or demerits of the publication alluded to — its author at the 
time of its appearance, and long afterwards (in fact nearly up 
to the present time), stood alone in advocating those opinions 
on Law and Equity which have lately received the general 
approval of enlightened members of the Legal Profession. 
A principle may be perfectly sound in itself, and yet the 
plans proposed for practically applying that principle may 
prove experimentally unsatisfactory in operation, or even in- 
jurious. These results will, in my humble judgment, neces- 
sarily attend the actual working of the scheme for joining the 
Law and Equity systems in our Assize Courts. 

'^ There are three characteristic features, which commonly 
belong to Equity Suits, as distinguished from Common Law 
Actions. 

*^ 1. They frequently involve questions of account, quite 
unfit to be tried by a Jury. 

*^ 2. They very commonly embrace a long series of compli- 
cated transactions, quite unfit to be completely decided or 
even unravelled at a single sitting. 

^^ 3. They depend much more frequently (than Common 
Law Actions do) on mere questions of Law or Legal con- 
struction. 

" Now with regard to the feature first alluded to, and which 
is a very general characteristic of Equity Suits, that feature 
(where it occurs) is utterly destructive in practice of the 
efficiency of an Assize Court as a medium of decision ; for at 
present, all actions at Common Law depending on long 
accounts are uniformly referred by the Judges at Nisi Prius 
to arbitration. 

*^ With respect to the second feature above noticed, it will 
be obvious, that, for Equity cases presenting that character- 
istic, Courts held only once in half a year are utterly unsuit- 
able. 

" With regard also to the third of the features above enu- 
merated, it may be remarked, that to bring before a Jury 
questions of mere Law, must necessarily prove a source of 
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needless expense and vexation to the parties. In justice to 
a good principle, it should be tried fairly, — in other words, 
under circumstances unaccompanied by collateral difficulties 
and disadvantages. Otherwise the principle itself may be 
brought by an injudicious experiment into undeserved dis- 
repute. 

" The Union of Law and Equity may be beneficially accom- 
plished through the instrumentality of the County Courts, in 
which Jury Trial is the rare exception (and not the rule), 
and where the frequent sittings of the Judges and the ser trices 
of a staff of local officers constantly on the spot and qualified 
to investigate accounts, are eminently calculated to facilitate 
the satisfactory decision of suits involving transactions re- 
quiring reiterated inquiries, under the authority and super- 
intendence of the Court. 

** The writer of this Letter has acted as a judge of the County 
Courts from the period of their first establishment, five years 
ago, and the opinion he has thus ventured to express is the 
joint result of his early researches and of his later expmence 
in the office alluded to. It is scarcely necessary ta observe 
that there are various reasons (besides those above noticed) 
which render it expedient that an original Equity Jurisdiction 
should be given to the County Courts. The evidence of the 
Report recentiy published in favour of conferring an original 
jurisdiction on the Masters in Chancery, applies with far 
greater force in support of the proposal of extending in the 
same manner the powers of the Judges of the County Courts. 
The former proposition would, it is true, if adopted, greatly 
diminish the costs of many suits. But it must be remem- 
bered, nevertheless, that there are certain expenses inse- 
parable from a system of metropolitan centralisation — ex- 
penses which would remain untouched, whether a suit may 
originate in a Master's office or before one of the Judges in 
Chancery. That the expenses last alluded to are, as a 
general rule, destructive of the ends of justice in Chancery 
cases involving moderate amounts, is a conclusion that has 
been so fully discussed in your last Number, that I should 
consider any remarks on the subject in this Letter superfluouSf 

^^ Increased uniformity of legal decision, as well as the 
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adoption of more enlightened principles of- Jurisprudence^ 
may, I venture to think, be anticipated as a consequence of 
the extension of Local Courts* I beg to place before you 
my reasons for the opinion I have just expressed. 

" The County Courts have been designated par excellence 
the tribunals of the poor, and with manifest propriety, for 
there are no other Civil Courts in this country in which a 
poor man can venture to seek redress. But the appellation 
alluded to (however honourable to those tribunals) is cal- 
culated in some degree to create an erroneous impression 
with respect to other features of the institution, involvings 
distinct advantages which have not been brought pro- 
minently under the attention of the Public. While fully 
recognising the benefits this jurisdiction has conferred on 
the humbler classes of society, I think it essential to point 
o1it that they have been advantageous (and as regards their 
direct effects perhaps even in a greater degree) to men 
of wealth and capital — to the landowner — the professional 
man — the merchant — and the shopkeeper. This truth will 
be readily apparent to any one who may take the trouble to 
refer to an ordinary County Courts cause list, in which he 
will generally find (in combination with suits by poor men 
for wages and for other claims) at least an equal number of 
actions for the recovery of rents or tenements, of profes- 
sional debts, mercantile accounts, and shop debts. 

" The County Courts have given to the man of wealth a 
security for his property and rights which he did not possess 
before, because, if on the one hand, poor men had been 
deterred by absolute want of means from suing in the 
Superior Courts, capitalists had been equally deterred from 
wasting the resources at their command on the costs of those 
Courts, — costs for which, generally speaking, no adequate 
return can be anticipated. 

" In fact the benefits of the County Courts are in many 
respects greater in direct proportion to the amount which 
may be the subject of an action; in other words, those 
tribunals work more advantageously for a creditor who may 
recover 40Z. or 50/., than they do for a plaintiff who may 
recover IZ., 5Z., or 10/., however valuable their machinery 
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may be in cases of the latter class. The superior advan- 
tages conferred by a cheap and accessible tribunal^ on 
creditors suing for large sums^ are inherent in the nature of 
things. As the labour and loss of time of professional 
advocates^ and of their witnesses^ do not increase in relation 
to the amounts involved, the expenses thereby occasioned 
are generally far less in proportion to the value of the subject 
matter in litigation, in cases of magnitude, than they are 
in those involving small sums* The same principle applies 
to the costs of maintaining the Courts, and their func- 
tionaries. As the time of the Judges, County Clerks, and 
other officers, is not commonly occupied by large cases for 
periods longer in proportion to the amounts at stake, the 
expense of supporting those Courts is far less with reference 
to such cases (separately considered), than they are with 
reference to trifling sums and claims. Proceeding (it is pre- 
sumed) on these considerations, the Legislature have fixed a 
relatively lower scale of Court Fees, on cases in the County 
Courts, for sums above 20/., compared to those for sums 
below that amount. 

** The observations I have just offered will prepare your 
readers for the statement that there is no part of the existing 
County Courts* jurisdiction that acts better, or (as I believe) 
so well, as that branch of it which was created by the act of 
1850, by which the authority of those tribunals was raised 
from the limit of 20/. to that of 50/. And yet there has 
rarely been a change that has been more strenuously opposed 
or that has been the subject of more gloomy predictions and 
anticipations. Not only did the Profession of the Law 
denounce the pending bill, but commercial men of the first 
eminence ndsed their voices against it under the influence of 
a panic, foimded on the assumption, that the system of in- 
stalments would be applied (indiscriminately, and without 
due consideration by the Judges of the County Courts,) to 
the class of mercantile transactions (viz. debts of between 
20/. to 50/.), this measure has brought within their juris* 
diction. Experience, however, has amply shown the ground- 
less nature of these and of similar objections, when wieghed 
agidnst the vast and inestimable boon of a real remedy for 

VOL. XV. Y 
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dmn§, {HrevKMiBlj teooyeniHo thvough the misdiiim of ib* 
Courto at Westminsto only* The preoediog statemeato and 
remarkg mtmtt I presame, proTe nM>re efficient than any 
argumeDta I might adduo^ in (Hroof o£ the advantages that a 
progfewive extenaon of the aystem of Ccfimty Cometa will 
confer on the country* 

*^ A collateral question, however^ haa ariain. Will the 
benefits I have contemplated as the natural results of CkNUity 
Courts' Ezteiision be accompanied by ap increased ttncertai&^ 
as regards the principles and maxnns of the Law? WUl 
the decisions of otir Courts be more coounonly conffictang 
than they are at present? I think not On the contrary^ 
I consider that greater uniformity in the Laws of tUa 
country — and greater consistency in the decisions of its 
Courts — may be expected to follow as consequences from 
the further e:ttenrioa of the County Courts^ and from the 
changes in our forensic system, whidb will aeeompany 
such extension. The following are my reasons £ar these 
eonclusionsir 

^< It is undeniable that there have been very lew differences 
of deoiM<m among the Judges of the County Courts smce 
the first establishment of the systom* I do not feel it neces- 
sary to enter at l^agth into the reasons of this concmrrence 
of sentiment, which is, in a great degree^ attributable to the 
mutual ccHnmiuucation maintained among the Juc^es (which 
though spontaneous, and founded solely on sentimenta of 
mutual respect), has greatly tended to render their decisions 
consistent on points of difficulty and importanecr Unifcmnity 
of judgment has also, as I belieye, been greatly prMBoted by 
the publication of a monthly Penodical (the County Courts^ 
Chronicle)^ devoted to suljjeets eonneeted with the new 
Jurisdiction* Suffice it to say that, notwithslaiidii^ the 
large number of County Courts, the anticipatien conimoikly 
entertained by the Legal Profession, that much ^tersity ^ 
judgment would occur in those Courts^ has not been Tetified 
by the facts. There hare been ycacy few difieiences of 
opaaion among the Judgea; and those diflforences which 
haye existed, haye been, for the most, temporary only *-«iB 
their nature too trifling and umaqpcirtant to cmsettle the 
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leading princij^ of the Law — to render its general adminis- 
tration in the County Courts uncertaini or essentially to 
impair the large practical advantages which those Courts 
have conferred on the community* 

'*2. On the other handj though the inflexibility of the 
' Laws of the Modes and Persians' has been commonly 
attributed by the Legal Profession to the decisions of the 
Superior Courts, a calm and dispassionate examination of 
facts will serve to show that the influence of those Courts in 
promoting uniformity in the Law has been greatly exag- 
gesated. 

'< Nothing can be farther from my thoughts than a desire 
to disparage the Judges of those Courts; a body to which 
so many eminent and illustrious individuals have belonged 
in our own and in former ages* But I consider it, never- 
thelessy most important to the ends of truth and to the 
progressive improvement of our Legal Institutions, that 
those great objects should not be sacrificed or impeded by 
means of the delusions of a mere ^ prestige,' however vener- 
able may be the individuals^ or the institutions with whom 
that ^ prestige' may be associated. 

'^ Li the judgments of our Superior Courts there has been 
much fluctuation of doctrine and opinion, both in our own 
times, and in those immediately preceding ; and this feature 
has unfortunately displayed itself in a peculiarly prominent 
manner, when Uie learned Judges have had to deal with 
Acts of Parliament, passed with the enlightened purpose of 
correcting the defects and abuses of the Law. 

''It is now many years since the Legislature granted a email 
instalment of Law Beform, by passing an Act to enable the 
Judges to amend slight informalities in Becords, and to 
eorreet inconsistencies (not calculated to mislead the opposite 
party ) between the pleadings and evidence of the plaintiff or 
defendant. Not very long after the passing of the Act, 
Mr. cutty, the celebrated Pleader, addressed a letter to 
Lord Desman, in which he demonstrated that the Judges 
had virtually neutralised or rep^ed the Act by their de« 
einonsb The afgum^its of tins Pamphlet were so unanswer* 
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able, that (combined as they were with the high authority of 
its author) they caused those learned persons to retrace their 
steps, and in their subsequent judgments^ to rescind those 
they had previously pronounced. 

" The large measure— the County Courts Act — has in many 
of its provisions, been frustrated and defeated in the same 
manner as was the small improvement — ^the Act empowering 
the Judges to amend their own Records. 

'* The antagonistic spirit shown by many of the Judges of 
the Superior Courts to the Act passed last Session, for ren- 
dering the evidence of the plaintiff and defendant admissible, 
will be fresh in the recollection of your readers. 

"It must be borne in mind, that though they have 
been generally selected from the class of advocates or 
pleaders who have enjoyed a large practice, the judicial 
qualities of those learned functionaries have not always been 
commensurate with their previous reputation. It would, 
in fact, be an anomaly and a paradox were individuals 
(however able), who may have passed all the best years 
of their lives in defending the one-sided views and claims 
of clients (whether by advocacy in Court or by means of 
the subtle devices of Special Pleading) uniformly to prove 
(when translated to the Bench) clear-sighted, dispassionate, 
and efficient Judges. Still less reasonable would it be to 
expect such individuals (however honourable in their in- 
tentions) to become all at once liberal and zealous friends 
of new and enlightened laws that militate against all their 
habits and previous ideas. 

" During the past year, the County Courts were instru- 
mental in working a reform of the leading defect of the 
English Law of Evidence ; for it can scarcely be supposed 
that Lord Brougham, notwithstanding his high claims on the 
attention of Parliament, would have been able to pass his 
Bill for rendering the evidence of the parties to suits admis- 
sible (against the opposition of the Judges of the Superior 
Courts and the prejudices of the Legal Profession), had it 
not been for the united testimony in favour of his Bill of the 
Judges of the County CourtSj testimony founded on ex- 
perience. 
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'* As, on the one band, the new Tribunals have served to 
advance reforms of the Law, so, on the other, the extension 
of their jurisdiction will largely contribute to the object of 
giving confflstency and uniformity to the decisions of our 
Legal Tribunals. 

** By those who are haunted by the apprehension that the 
effect of extending the powers of the County Courts to 
questions of greater magnitude and value, will be to intro-* 
duce uncertainty and collision of judicial opinion, certain 
propositions are overlooked, which I shall now place before 
your readers. 

" By the County Courts Extension Act of 1850 (which 
raised the jurisdiction up to 60/.), a power of appeal to the 
Superior Courts was given in cases between 20/. and 50/. 

** Now this power will work better in cases above than in 
those below 50/., because cases of the latter class will better 
bear the expense. 

" In cases of magnitude, the cost of bringing Appeals 
before the Superior Courts will be comparatively trifling 
in relation to the interests at stake ; for if suitors in cases 
involving 30/., 40/., or 50/., can afford that cost, how much 
more advantageously may suitors in cases involving hundreds 
or thousands of pounds resort to the higher or appellate 
tribunal ? Under such circumstances, it is a mere fallacy to 
speak of the tendency of County Courts to make the legal 
decisions of the country inconsistent and contradictory ; for 
on all doubtful points there may, in cases of importance, 
be *an appeal to a Superior Court, whose decisions will, in 
reality, form the sole standard of legal principles. 

" The costs of a suit in the County Courts, and of an 
Appeal combined, are necessarily far less than those of an 
action brought in one of the Superior Courts. 

" I conceive, moreover, that one of the consequences of the 
further extension of the County Courts will be to lead to the 
establishment of an improved Court of Appeal — of a court 
so constituted as to ensure in the highest possible degree the 
confidence of tlie Public and of the Profession. I anticipate 
that in the selection of its members it will bq imperatively 
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demanded by the diototee oS pahBc cipwixm that the li^hest 
judunal qnalificatioiifl should be reqniiedy end thai men 
auooegs as an advocate or a apedal pleader abonld not bo 
accepted as adequate j^roc^ of audi qnaltfoatiooa* To the 
formation of such a tribunal the appointment of men of large 
and enlightened minds will b0 indispenflable ; and soeh ap- 
pointments will tend to give to the laws of this coanlry a 
stability, and to their decisions a degree of harmony wlndi 
they have not hitherto exhibited. While pointing out that the 
establishment of such an Institution will be a conaequmioe of 
the further extension of the County Coiui», I b^g, at the 
same time, to state my conyiction that a great deal too much 
weight has, in all probability, been attached to the diiFerenoea 
of opinion on points of law that occasionally occur in our 
courts, for in nineteen cases out of twenty suits depend on the 
mere moral merits involved ; and the cases in which doubtful 
points of law present themselves are so few as to be trifling 
in comparison to the great mass of litigated cases. Having 
thus adverted to appeals, as furnishing a more complete safe- 
guard against a conflict of laws than any wUch we at present 
possess, it is by no means my intention to encourage the 
use of that privilege on the part of the suitors. On the con- 
trary, I consider it to be a matter of congratulation that it 
has in so very few instances been resorted to by the un* 
successful parties to actions in the County Courts. 

*^ I also desire to express my conviction that certioraris, or 
writs for the removal of causes from those Courts, in their 
preliminary stages, ought to be abolished. 8uch, in fact, is 
commonly believed to have been the intention of the appeal 
clause of the County Courts Extension Act of 1850, though 
it has received a different interpretation from the Court of 
Exchequer. I may here observe that that Court not only 
continues to issue writs of certiorari, but habitually grants 
them Absolutely on 0x parte applications and affidavits; a 
practice which in more than one instance has betrayed the 
learned Judges of that Court into an error of serious magni- 
tude, viz., that of ordering a certiorari, when confess^Iy 
they bad no jurisdiction to do so. 
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^ Being no (Head to tiie epirit that magntfies tlie miflehieft 
(reel or inm^DAry) of mittakee of a merel j teolinical nature^ 
not adrene to rabitaatial justioe, I may state that it U not 
aa erran of meveLaw that thedeeUooB alluded to are, in my 
opinion, ehiefly to be deplored* The worst oon^equenoee of 
Aose dedeione eonabt in the £reet enooaragement they have 
given to cUoanery and to perjury, the eertiorari in the first 
ioetanoe having been obtained by direct miratatemente, and 
in the aeoond inetaaoe the writ was applied for within about 
m month afterwards, by the same attorney emboldened by 
mooess! 

^ In their Beport reoommending the establishment of Local 
Courts, the Conunon Law Commissioners state that they 
liad felt great difficulty cm the subject of an appeal; for while 
ihey conceived some appeal to be derirable, they were appre- 
hensive that it might be made a source of unfair practices, 
and of costs that would frustrate the benefits of Courts, of 
which the essential advantage would consist in cheapness. 

ff Among the signatures to this Beport are the names of two 
very eminent and able lawyers, who since its date were 
raised to the Bench, and have long presided in the Court of 
Exchequer ; viz., Barons Parke and Alderson. 

'^ It seems to have escaped the learned Commissioners that 
the objections alluded to apply vrith far less force to appeals 
in the strict and proper sense, (ue. applications for a neiT 
hearing in a higher Court) than they do to applications to 
have causes removed prior to the hearing, espedally to 
applications entertained^ and finally (Usposed of, on ex parte 
evidence. An appeal must proceed on the real facts of a 
case, on i?v4iich both parties must be fully and fairly heard. 
But the power of removal, as exercised by the Court alluded 
to, affords a direct advantage to the most daring misrepre- 
sentations, and (far more than appeals) inflicts on the 
suitor in the Inferior Court the expenses of a Superior 
Court, and thus deprives him of the boon of cheap redress 
bdd out to him by the Le^lature. 

** With reference to the subject of Bankruptcy, permit me 
to oflbr a ft w remarks. 

^ Notwithstanding the intelligent Article on the subject, 

Y 4 
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which appeared in your last Number^ I must be allowed to 
observe^ that (though the views of that Article may hold good 
as regards the large towns of this kingdom), I consider it 
certain that the main desideratum is to render the admimstrar 
tion of the Bankrupt Laws locaL To protect creditors from 
fraud, it is even more important to make the Bankrupt 
Courts accessible, than it is to give that character even to 
Courts for the recovery of debts ; for a dishonest bankrupt 
may owe 10,000/., and yet the bulk of his debts may consist 
of sums of 207. or less. By accessible Bankrupt Courts the 
interests of commerce and far higher objects would be pro- 
moted, viz. the amendment of the Law and the improvement 
of the public morals. 

^^ Many of the present commissioners are men of large 
knowledge and experience. But the system over which they 
preside is inefficient, except with reference to the immediate 
neighbourhoods in which their Courts are held. To secure 
the punishment of fraud, and, what is more important, to pro- 
mote its prevention, the complete adoption of the Local 
principle (which puts the poor man on a level with the rich), 
is especially necessary. To recover debts (where if they 
succeed they will be paid in full), individuals of limited 
means will not shrink from incurring travelling and legal 
expenses. But prudent men will not risk their time or th^ 
means, in going from home to resist the schemes of a dis- 
honest bankrupt, who to dishonesty may unite utter insol- 
vency, whether real or pretended. 

** Believe me to remain, dear Sir, 
" Yours very faithfully, 

** A. J. JOHNES. 



** P. S. — I have lately become acquainted with a case in 
which a Joint Stock Bank, with liabilities to the extent of 
several hundred thousand pounds, suddenly stopped payment- 
There is no probability that the bank will pay more than seven 
shillings in the pound. The conduct of the directors had been 
mgst fraudulent, quite equally so with that of the most un- 
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scmpuIoQS projectors of bubble railways, when the mania wag 
at its height. The bank had been originally a priyate one, 
which, when in a state of complete insolvency, was converted 
by the proprietors (who still continue directors) into a joint 
stock concern, of which they issued shares and sold them at a 
premium. The shares thus issued, were largely purchased 
by small landed proprietors, dinners, professional men, and 
shopkeepers ; and thus in numerous instances entire ruin has 
been brought on private families ; for these small shareholders 
have lost not only the purchase*money of their shares, but all 
they possess in life, in consequence of their liability (as 
partners) to make good the deficit created by the unprin- 
cipled speculations of the directors. 

^^ One of the directors, who has been identified with all the 
worst transactions of the company is now passing through the 
Bankrupt Court of the town to which the district in which 
he resided belongs ; and there appears to be every probability 
that he will obtain his certificate, though his acts have been 
such as (if placed before the learned bankrupt commissioner) 
would undoubtedly bring upon him a long period of imprison- 
ment. 

*^ You will ask, perhaps, why then has not his conduct been 
laid before the Bankruptcy Court ? My previous remarks 
involve the answer to that inquiry, and I may here be 
allowed to recapitulate briefly the results those observations 
embrace. 

"1. The Law of Bankruptcy involves mixed principles, viz. 
those both of a civil and of a criminal nature. So far as 
creditors seek the recovery of their debts through the medium 
of Bankruptcy, the redress is of the former class ; when they 
endeavour to punish the debtor for embezzlement, peculation, 
or fraud, it is of the latter (i. e. of a criminal nature). 

*' 2. Now, as regards both its objects, viz. civil and criminal 
all experience shows that, as a general rule, the Law of 
Bankruptcy will be made a dead letter by the passiveness of 
creditors ; if they are exposed to risk and expense. Creditors 
will not incur costs for the sake of a doubtful dividend, nor 
for the purpose of inflicting pimishment for offences which 
concern the Public at large. 
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^i. Baicmatlier of thofleobjeeto^iiiffiTidink, eirmof the 
hamUert cbiM, are commoiil j williiig and aiudoiu to expend 
liberally their mere personal troable and ezertiooa. Henoe 
the necemtj of an adminiatmtion of the Law of Bankraptoy 
in the immediate noghboorfaood of the bankraptfa reridenee. 

** In the ease aboye alluded to, the Bankraptoy Court waa 
at a Tory moderate distanoe fisom the district which was the 
aoene of the transactions to which I have above alluded. 
But no creditor could have interfered effectually, without 
eleeping from home and incurring inn expenses, — considera- 
tions which suffice in such oases to turn the balanceln favour 
of neutrality." 



ART. Vn.— THE NEW PILGRIM'S PROGRESS, 

Chapter VI.i 

VANITY FAIR. 

Then I saw in my dream that when Madam Equity and 
the Lady Common Law had once agreed to become united 
and set up house together. Pilgrim and Hopeful resolved to 
go on their journey. It is not to be supposed that all thought 
alike as to this union, and they soon found that many opposed 
it as adverse to their trade and pleasure ; and presentlyi as 
Pilgrim and Hopeful journeyed on, they saw a town where 
those who opposed the union chiefly dwelt. 

The name of that town is Vanity, and at the town there 
is a fwr kept called Vanity Fair. The fair is no new 
created business, but a thiug of ancient standing. I will 
show you the original of it. 

Almost one thousand years agone there were pilgrims seek- 
ing the Temple of Justice, as these two honest persons are. 
And Beelzebub, Feudality, and Chicanery, with their com- 
panions, perceiving by the path that the pilgrims mad^ 

» S«€ Chmitm 1.^111.. 5 JL B.ttd6]:..B.s Ch«pt«r nr., 7 L. R. S4«. ; 
Chapter V., 13 L. R. 895, 
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th*t th€ir mif to tlw oitj k j throagk this town of Vanitjri 
thef contrived here to set up n fair; a fair wherein would 
be eold all aorta of vanity, and that it ahonld be held more 
eepeciaUy foor timea a year: therefore at thia fair ore all 
Buch merchandise sold as houBes» landa, plaoea, honoura, pre- 
ferments, titles^ judgeships, peerages, maoea, baublea, wigs, 
^hanoeUorshipa, purees, coronets, bags, aineourea, lusts, plea- 
aures, silver, gold, and what not. 

And, moreover, at this fair there are at all times to be 
eeen jugglings, special pleas, quirks, cheats, legal fictions, 
fidse pretences, games, plays, fools, apes. Queen's counsel, 
barristere, crotohets, conveyancers, knaves, rogues, attorneys, 
solicitors, and that of every kind« 

Her^ also, there are to be seen, and that for nothing, 
thefts, murders, adultories, false swearers, and that of a 
blood*-red coloun 

And, as in other fairs of less moment, there are several 
rows and streets under their proper names, where such and 
such wares are vended, so here, likewise, you have the proper 
places, rows, and streets where the wares of this fair are 
soonest to be found. Here is the Equity or Chancery Bow, 
the Queen's Bench Bow, the Common Pleas Bow, the Ex- 
chequer Bow, the Masters' Bow, the Benchers' Bow, where 
several sorts of vanities are to be sold* But, as in other 
fairs, some one commodity is the chief delusion of all the 
fair, so the ware of Feudality, called commonly Convey- 
ancing, and her merchandise, is greatly promoted in this fair ; 
only the country, with some others, have taken a dislike 
thereat* 

Now, as I said, the way to the Temple of Justice lies just 
through this town where this lusty fair is kept ; and he that 
will try to get any Justice, and yet not go through one of 
these rows, must needs go out of the world 

Now these pilgrims, as I said, must needs go through thia 
fair. Well, so they did ; but behold, even as they entered 
into the fair, all the people in the fair were, moved, and the 
town itself was as it were in a hubbub about them, and that 
for several reasons ; for. 
Firsts the pilgrims were clothed with such Idnd of i»iment 
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as was divene from the raiment of any that traded in that 
fair. The people^ therefore, of the fair made a great gazing 
upon them: some said Ihey were fools; some they were 
bedlams; and some, not knowing what to say, that they 
were outlandish men and dilettanti. 

Secondly^ and as they wondered at their apparel, so they did 
likewise at their speech, for few could understand what they 
said ; they naturally spoke the language of common sense, 
but they that kept the fair were men of the law, and hardly 
knew a word of it ; so that from one end of the fair to the 
other they seemed barbarians each to the other. 

Thirdly, But that which did not a little amuse the mer- 
chandisers, was that these pilgrims set very light by all their 
wares ; they cared not so much as to look upon them, and if 
they called upon them to buy, they would put their fingers 
in their ears, and cry, " Turn away mine eyes from behold- 
ing your Law and Equity, which is vanity," and look up- 
wards, signifying that their trade was for Justice. 

One chanced, mockingly, beholding the carringes of the 
men, to say unto them, "What will you buy;" but they, 
looking gravely upon him, said, ** We buy the truth." At 
that there was an occasion taken to despise the men the 
more, some mocking, some taunting, some speaking reproach- 
fully, and some calling upon others to smite them. At last 
things came to a hubbub, and a great stir in the fair, inso- 
much that all order was confounded. There was word pre- 
sently brought to the great one of the fair, who lived in a 
large building in Chancery Eow, who quickly came down, 
and deputed some of his most trusty friends to take these 
men into examination, about whom the fair was almost over- 
turned. So the men were brought to examination ; and they 
that sat upon them asked them whence they came, whither 
they went, and what they did in such an unusual garb? 
The men told them they were pilgrims and strangers in the 
world ; that they were on their way to the Temple of Justice, 
and that they had given no occasion to the men of the town, 
nor yet to the merchandisers, thus to abuse them, or to let 
them in their journey, except it was for that when one asked 
them what they would buy, they said they would '* buy the 
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truth/' But they that were appointed to examine them did 
not believe them to be any other than bedlams and mad^ or 
else sueh as came to put all things into a confusion in the 
fair. Therefore they took them, and beat them, and be- 
smeared them with dirt. They then dragged them to their 
idol. Chicanery, whose image was set up in the large build- 
ing in Chancery Row, and was there worshipped, and by 
these merchandisers called Justice, and they would fain make 
the men fall down and worship it. But this the men would 
not do. They then put them to the torture. But the men 
being patient and not rendering railing for railing, but giving 
good words for bad, and kindness for injuries done, some 
men in the fair that were more observing and less prejudiced 
than the rest, began to check and blame the baser sort for 
their continual abuses done by them to the men. They 
therefore, in angry manner, let fly at them again, counting 
them as bad as the men they defended, and telling them that 
they seemed confederates, and should be made partakers of 
their misfortunes. The others replied, that for aught they 
could see the men were quiet and sober, and intended nobody 
any harm, but rather good. Thus after divers words had 
passed on both sides (the men behaving themselves all the 
while very wisely and soberly before them), they fell to some 
blows among themselves. But Pilgrim and Hopeful be- 
haved themselves yet more wisely, and received the ignominy 
and shame that was cast upon them with so much meekness 
and patience that it won to their side (though but few in 
comparison to the rest) several of the men of the fair, and 
even some who lived in the great building in Chancery Row. 
This put the other party into a greater rage, and the men 
were sent to the cage, and their feet were made fast in the 
stocks. 

Here also Pilgrim called to mind what he had heard from 
his friend Gilead, and had recourse to the elixir which had 
been given him by that good spirit. 

Then a convenient time being ^appointed, they brought 
them forth to their trial, in order to their condemnation. 
When the time was come. they brought them before their 
enemies, and arraigned them. The Judge's name was Lord 
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Hfttegood, their indictment was one and the same in sub- 
Btancej though somewhat varying in form} the contents 
whereof were thus : — 

That they were enemies tOj and disturbers of the trpde ; 
that they had made commotions and divisions in the town, 
and had won a party to their own most dangerous opinionSy 
and set up a Society in opposition to the law of the Prince. 

Then Hopeful began to answer that he had only set him- 
self against that which had set itself i^inst Justice* ^^ And,*' 
stud he, '* as for disturbance, I made none, being myself a 
man of peace ; the parties that were won to us were won by 
beholding our truth and innocence, and they are only turned 
from the worse to the better ; as to the Sodety it was a 
Society for Promoting the Truth ; and as to the Prince you 
talk of, since he is Beelzebub, the enemy of all justice, I 
defy him and all his angels." 

Then proclamation was made that they that had aught to 
say for their lord the Eang against the prisoner at the bar 
should forthwith appear aaid give in their evidence. So there 
came in three witnesses, Envy^ Mummery, and PiekthaiUs. 
They were then asked if they knew the prisoner at the bar, 
and what they had to say for their lord the King against 
him* 

Then stood forth Envy, and spoke to this effect '' My 
Lord, I have known this man a long time» and wiU attest 
upon my oath^ before this honourable Court, that he neither 
regardeth law nor custom ; but doeth all that he can to pes* 
sess all men with his notions, which he in general calls 
' principles of truth and justice,' and, in particular, I heard 
him once affirm that true Equity and the customs of 
Chancery Kow were diametrically opposite, and could not be 
reconciled. By which sayings, my Lord, he doth at once 
not only condemn all our laudable doings, but us in the 
doing of them, and thus ii\jures our trade with the public* 
So also he reviles my Lord Feudality, and says his adherents 
have no right to live on the land, and to prevent its getting 
out of their hands* Kay, as to our chief ware. Convey- 
andng, be does not scruple to say that it is a cunxiiog in* 
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vention, and that it would be wdl for this country if the 
land were rid of it altogether." 

Thea did the Judge aay to him, *^ Hast thoa any more to 
aay?" 

J^my.-^'^My Lord» I could say, only I would not be tedious 
to the Court. Yet, if need be, when the other gentlemen 
have given in their evidence^ rather than anything should be 
wanting that will dispatch him, I will enlarge my testimony 
against him." So he was bid to stand by. 

Then they called Mummery, who began, '^ My Lord, I 
have no great acquaintance with thb man, nor do I desire to 
have further knowledge of him; however, this I know, that 
he is a very pestilent fellow, from some discourse that the 
other day I had with him in this town ; further talking with 
him, I heard him say that our justice was nought. Which 
saying of his, my Lord, your Lordship very well knows what 
n e cessa r ily will thence follow, to wit, that no one will come 
to your Lordship's building ; but, on the contrary, the mer^ 
chandizers will not be able to sell their wares, and the 
building will be deserted, and another kind of justice will be 
caUed for/' 

Then was Pickthank sworn* ^^ My Lord," said he, ** and 
you gentlemen, as to this fellow, I have known him a long 
time, and have heard him speak things that ought not to be 
q)oken, for he hath railed on our noble prince Beelzebub, 
and hath spoken contemptuously of his honourable friends 
whose names are the Lord Feudality, the Lord Lovefee, the 
Lord Tautology, the Lord Desire of Vain Glory, and Sir 
Having Greedy, with all the rest of our nobility ; and he hath 
said, moreover, that if all men were of his mind, if possible, 
there is not one of these noblemen should have any longer a 
being in this town. Besides, he hath not been afraid to rail 
on you, my Lord, who are now appointed to be his judge, 
calling you an ungodly villain, with many other such like 
vilifying tenns, with which he hath bespattered most of the 
gentry of our town*" 

Whoi this Pickthank had told bis tale, the Judge directed 
his speech to the prisoner at the bar« saying, ** Thou runagate, 
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heretic, and traitor, hast thou heard what these honest 
gentlemen have witnessed against thee ? " 

Hopeful. — *^ May I speak a few words in my own defence ?" 

Judge. — '^ Sirrah I sirrah I thou deservest to live no longer, 
but to be slain immediately in the place ; yet that all men 
may see our gentleness towards thee, let us see what thon 
hast to say." 

Hopeful. — " I say then, in answer to what Mr. Envy hath 
spoken, I never said aught but this, that what rules, or laws, 
or customs, were flat against common sense, are opposite to 
ustice. If I have said amiss in this, convince me of my 
error, and I am ready to make my recantation. As to the 
second, Mr. Mummery, and his charge against me, I said 
only this, that justice ought to be sure, cheap, and speedy, 
and that whatever is contrary thereto is injustice, and ought 
to be corrected. As to what Mr. Pickthank has said, avoid- 
ing terms, as that I am said to rail, and the like, I said that 
the Prince of this town, with all the rabblement his attend- 
ants, by this gentleman named, are more fit for being in hell 
than in this town and country ; and so the Lord have mercy 
upon me." 

Then the Judge called to the Jury (who all this while 
stood by to hear and observe). " Gentlemen of the Jury, 
you see this man about whom so great an uproar hath been 
made in this town ; you have also heard what these worthy 
gentlemen have witnessed against him, also you have heard 
his reply and confession. It lieth in you either to hang him, 
or save his life : but hanging is too good for some men. The 
constant practice and custom of our honourable profession 
with such fellows as this has been to starve them, and you 
will see whether this docs not meet the justice of this case." 

Then went out the Jury, whose names were Mr. Blindman, 
Mr. Nogood, Mr. Malice, Mr. Copymoney, Mr. Shamplea, 
Mr. Heady, Mr. Highmind, Mr. Enmity, Mr. Liar, Mn 
Cruelty, Mr. Hatelight, and Mr. Implacable, who every one 
gave in his verdict against him among themselves, and after- 
wards unanimously concluded to bring him in Guilty before 
the Judge. And first Mr. Blindman, the foreman, said, ''I 
see clearly that this man is a quack." Then said Mr. Nogood, 
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** Away with such a fellow from the eartL'* ** Aye,** said 
Mr. Malice, "for I hate the very looks of him." "Yes," 
said Mr. Copymoney, " he was always preventing my gains." 
" True," said Mr. Shamplea, " and circumventing my justice." 
" Starve him I starve him ! " said Mr. Heady. ** A sorry 
scrub 1 " said Mr. Highmind. •* My heart riseth against 
him I" said Mr. Enmity. " He is a rogue I" said Mr. Liar. 
"Hanging is too good for himl" said Mr. Cruelty. "Let 
us despatch him out of the way I" Bidd Mr. Hatelight. Then 
^id Mr. Implacable, " Might I have all the world given me 
I could not be reconciled to him, therefore let us forthwith 
bring him in guilty of death." And so they did. Therefore 
he was presently condemned to be led from the place where 
he was, to the place from whence he came, and then to be 
put to the most cruel death that could be invented. 

They therefore brought him out to do with him according 
to the laws ; and first they scourged him, then they buffeted 
him, then they railed at him, and at last they carried him up 
to the highest part of a place they called the Temple, and 
left him there to be starved to death. Thus came Hopeful 
to his end. 

But as for Pilgrim, he had some respite, and was remanded 
back to prison. So he there remained for a space ; but He 
that overrules all things, having the power of their rage in 
his own hand, so wrought it about that Pilgrim for that time 
Escaped them, and went his way» 
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ART. Vra.— PARLIAMENTARY OATHS. 

The case in which the liability of Mr. Alderman Salomons 
to the penalties imposed by the 1 Geo. 1* fit. 2. c IS^ for 
voting in the House of Commons without having first taken 
the oaths enjoined by law, has been brought into question, 
has just been submitted to the consideration of the Court 
of Exchequer — probably to be carried thence to the House 
of Lords — in the form of a special verdict In a matter 
of so much constitutional importance and legal interest, 
we make no apology for stating briefly the grounds on 
which we have come to the conclusion that Mr. Salomons 
has not infringed the law. 

In the first place, it is abundantly clear, and indeed has 
not been seriously questioned by anybody during the recent 
discussions in and out of Parliament, except perhaps by Sir 
Robert Inglis, that by the Common Law of England, an 
oath administered to any person in a Court of Justice, either 
in a civil or a criminal proceeding, according to the form 
which he considers and declares to be binding upon his con- 
science, is duly and properly administered, so that the viola- 
tion of it by giving false testimony would legally subject 
him to the penalties due to perjury. " As the object of the 
oath," says Mr. Starkie^ ".is to bind the conscience of the 
witness, it follows that some form of swearing must be used 
which the witness considers to be binding; and therefore 
every witness is now sworn according to the form which he 
holds to be the most solemn, and which is sanctified by the 
usage of the country or of the sect to which he belongs. A 
Jew is sworn upon the Pentateuch " (with his hat on), " and 
Turk upon the Koran ; so it has been held that a Scotch 
Covenanter may be sworn according to the form of his sect, 
by holding up his hand, without kissing the book." ^ 

* Stark. Evid. vol. i. p.21. 

■ See Dutton v. Cole, 2 Siderfin, 6. ; Omychund r. Barker, 1 Atkyns, 21. ; 
Rex v. Mildrone, 1 Leach's Cr. C, 459. ; Mee ». Read, Peake's N. P. C, 23. ; 
Reg. V. Entrehman, Carr. & M., 248 ; and other cases. 
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** Upon the principles of the Common Law," says Lord 
Mansfield ^ (referring to the case of Omychund v. Barker, in 
which a Gentoo was admitted to be sworn according to the 
ceremonies of his religion) " there is no particular form essen- 
tial to an oath to be taken by a witness ; but as the purpose 
of it is to bind his conscience, every man of every religion 
should be bound by that form which he himself thinks will 
bind his own conscience most. Therefore, though the 
Christian oath was settled in very early times, yet Jews, 
before the 18th of Edward the First, when they were ex- 
pelled the kingdom, were permitted to give evidence at 
Common Law, and were sworn, not on the Evangelists, but 
on the Old Testament* 

" It were a very hard case," says Lord Hale, " if a 
murder committed here in England, in presence only of a 
Turk or a Jew, that owns not the Christian religion, should 
be dispunishable, because such an oath should not be taken 
which the witness holds binding, and cannot swear otherwise, 
and possibly might think himself under no obligation, if 
sworn according to the usual style of the Courts of England." 

The Roman law concurred with this doctrine; and it 
appears from Selden^ that the ceremony used by Christians, 
of kissing or touching the sacred volume, in taking an oath^^ 
was borrowed by them from the usage amongst the Pagans, 
who ^' sacris ac mysteriis suis aut tactis aut prsesenti- 
bus jurari solebant ; " and that in the times of the earliest 
Roman Emperors who were converts to Christianity, Chris- 
tians, as well as those who continued Pagans, swore according 
to their fancy, without any particular form even of words, 
as "per vultum sancti Lucse," "per pedem Christi," or "per 
sanctum hunc et ilium." So Grotius says*, " Forma juris- 
jurandi verbis differt, re convenit ; hunc enim sensum habere 
debet, ut Deus invocetur^ puta hoc modo, Deus testis sit, aut 
Deus vindex, quae duo in idem recidunt." 

1 Atkinson v. Everitt, Cowper, 389. 

' See Selden, vol. ii. p. 1469. ; Madox*s History of the Exchequer, 166. ; 
Wilkinson's Saxon Laws, 348. From the last of these authorities it is clear 
that in Saxon times Jews sat on juries. 
' ' Pleas of the Crown, vol. ii. p. 279. 
« VoL ii. p. 1467. See Voet, on Dig., lib. 12. tit. 2. s. 2. 

Z 2 
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Acting, w6 presume, upon these considefatioiis, the House 
of Commons, in the session of 1850, after a discussion of 
the question at such length and of such . a character as cer- 
tainly would not at thb day have been endured elsewhere, 
determined, in spite of the authority of Lord Coke^, that 
'* an alien bom cannot be a witness, which is to be under- 
stood of an alien infidel^'* ^ and of the opposition of Sir Frede- 
ric Thesiger, that the Baron de Rothschild was entitled to 
take the oaths on the Old Testament* The subsequent pro- 
ceedings in his case are notorious. But in the session of 
1851 Mr. Alderman Salomons forced upon the considei^tion 
of the House the further question, whether the Oath of 
Abjuration was well taken by a Jew, omitting the words 
** upon the true faith of a Christian," and accomiianying the 
oath with a declaration that he had taken it in the form and 
with the ceremonies which he declared to be binding on his 
conscience. And it is in consequence of his having sat and 
voted after the determination of the House in the negative 
that it is now sought to subject him to penalties. 

In the consideration of this question, it becomes necessary 
to refer, not only to the principle of the Common Law 
already stated, but also to the provisions of the several 
statutes which have prescribed the oaths to be taken by 
Members of Parliament on their admission to the House, as 
well as by other civil functionaries on their admission to 
office. 

These oaths are three, — the Oaths (as they are styled) of 
Allegiance, of Supremacy, and of Abjuration. The Oaths 
of Allegiance and Supremacy have subsisted in their present 
form since the Keformation. It is in the Oath of Abjuration 
only that the words "upon the true faith of a Christian" 
occur. That oath is in the following terms, as administered 
to all but the Boman Catholic members of the Legisla- 
ture : — 

' 4 Inst 279. 

• A century later, Lord Holt, when at the bar, argued successfully beforo 
Lord Chief Justice Jeffreys, that the King's subjects had no right to bold com- 
mercial intercourse with infidels. Case of monopolies (East India Company r» 
Sandys), Skinner, 198., and in other Reports. 
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*' I, A. i5., do. truly and sincerely acknowledge, profess, testify, 
and declare, in my conscience, before God and tlic world, that our 
Sovereign Lady Queen Victoria is lawful and rightful Queen of 
this realm, and all other her Majesty's dominions and countries 
thereunto belonging. And I do solemnly and sincerely declare^ 
that I do believe, in my conscience, that not nny of the de- 
scendants of the person who pretended to be Prince of Wales 
during the life of King James the Second, and since his decease 
pretended to be and took upon himself the style and title of King 
of England, by the name of James the Third, or of Scotland by the 
name of James the Eighth, or the style and title of King of Great 
Britain, hath any right or title whatsoever to the Crown of this 
realm, or any other the dominions thereunto belonging. And I do 
renounce, refuse, and abjure any allegiance or obedience to any of 
them. And I do swear that I will bear faith and true allegiance 
to her Majesty Queen Victoria, and her will defend to the utmost 
of my power against all traitorous conspiracies and attempts what- 
soever which shall be made against her person, crown, or dignity. 
And I will do my utmost endeavours to disclose and make known 
to her Majesty and her successors all treasons and traitorous con- 
spiracies which I shall know to be against her or any of them. 
And I do faithfully promise, to the utmost of my po^er, to sup?- 
port, maintain, and defend the succession of the Crown against the 
descendants of the said James, and against all other persons what- 
soever, which succession, by an act intituled ^ An Act for the 
further Limitation of the Crown, and better securing the Rights 
and Liberties of the Subject,' is and stands limited to the Princess 
Sophia, Electress and Duchess Dowager of Hanover, and the heirs 
of her body, being Protestants. And all these things I do plainly 
and sincerely acknowledge and sweavy according to these express 
words by me spoken^ and according to the plain common sense and 
understanding of the same words, without any eqfdvocation, mental 
evasion, or secret reservation whatsoever. And I do make this 
recognition, acknowledgment^ abjuration^ renunciation^ and pro* 
mise, heartily, willingly, and truly, upon the true faith of a Chris-* 
tian, — So help me God." 

Now, waiving altogether the consideration that this abjura- 
tion was directed against the pretensions of persons who have 
now been utterly extinguished by time, let us inquire what 
has been the course of the Legislature as to an abjuration of 
pretenders to the crown and enemies to the sovereign, the 

» 3 
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objects against which it has been directed, and the limitations 
by which it has been accompanied. 

The first oath of this nature was imposed by the 3 Jac 1. 
c. 4. s. 14., enacted on the discovery of the Gunpowder 
Treason. That act is entitled " An Act for the better dis- 
covering and repressing of Popish BecusantSf^ and is one of 
several statutes directed entirely against Papist conspiracies. 
The oath, besides a general declaration of fidelity in nearly 
the same terms as are now incorporated in the Abjuration 
Oath, contains also the substance of the Oath of Supremacy, 
and concludes with precisely the same words as we have 
above printed in italics, which from that time downwardfl 
have been repeated in every Oath of Abjuration. 

By the 25 Car. 2. c. 2., *•' An Act for preventing Dangers 
which may happen from Popish Becusants,^* it was enjoined, 
that all persons who should bear any offices or places of trust 
under the Crown should, within a time thereby limited, take 
" the several oaths of supremacy and allegiance (which oath 
of allegiance is contained in the statute made in the third 
year of King James) by law established," and should also 
subscribe a declaration against the truth of the doctrine of 
transubstantiation. 

Upon the accession of William the Third, the only oaths 
required by the Act of Kecognition (1 Will. & M. sess. L 
c. 8.), and the Act of Settlement (1 Will. & M. sess. 2. c. 2.), 
were the Oaths of Allegiance and Supremacy, in the form 
in which they are now administered. But at the close of 
that reign, when, on the death of James II., the recognition 
by Lewis XIV. of the hereditary claim of the Pretender to 
the Crown aroused again the alarms of the nation, that peiv 
.sonage was attainted of treason, and the Oath of Abjuration, 
•substantially in the same terms as at present, except that it 
applied to the Pretender himself and not to his descendants, 
was required to be taken by all peers and members of Par- 
liament before sitting or voting, and by all persons holding 
offices under the Crown within a limited time (13 Will. 3. 
c. 6.). During the period of thirteen years, therefore, which 
elapsed from the Revolution to the year 1701, the date of 
the last-mentioned statute, no Oath of Abjuration — no oath 
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containing the words '^ upon the trae faith of a Christian ^ 
— existed at all by law, and during that interval Jews were, 
to all intents and purposes^ for aught that the Legislature 
had declared to the contrary, as capable of holding office under 
the Crown, as capable of sitting and voting as members of 
parliaments, as any subjects of the realm were at any period 
of our history. 

Now it is perfectly clear that the several statutes of James 
L, Charles IL, and William III., to which we have referred, 
were not enacted with any reference whatever to any dis- 
tinction between Christians and Infidels. They were passed 
altogether alio intuitu. They were directed against real or 
apprehended dangers to arise from the divided allegiance of 
Papists; in the year 1605, upon the terrors excited by the 
discovery of the Gunpowder Treason; in the year 1673, on 
the alarm created by Charles IL's Declaration of Indulgence, 
for the suspension of penal laws against the Roman Catho- 
lics; in the year 1701, on the apprehension of invasion by 
France with the object of placing the Papist heir of the 
Stuarts on the throne. And the words '^ upon the true faith 
of a Christian " were introduced with the sole design of pre- 
venting the operation of that mental reservation and equivo- 
cation with which it was supposed that Roman Catholics, 
tinder dispensation from sacerdotal authority, might swear 
one thing and intend another. 

On the accession of Queen Anne ^ and subsequently on that 
of George the First ^ the Oaths of Allegiance, Supremacy; 
and Abjuration were enacted anew, the last being varied only 
by the substitution of the name of the reigning fot that of 
the deceased sovereign. After the suppression of the rebel- 
lion of 1715, an act was passed (1 Geo. 1. st. 2. c. 55.) by 
which, after reciting that the papists within the kingdom, 
notwithstanding the toleration and protection they had en- 
joyed, " had not only, all or the greatest part of them, been 
concerned in stirring up and supporting the late unnatural 
rebellion," but alsp " took themselves to be obliged, by the 
principles they professed, to be enemies to his Majesty, and 

11 Ann. s. 1. c. 22. » 1 Geo. 1. s. 2. c. IS. 

Z 4 
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watched for all opportunities of fomenting new rebellions and 
disturbances within the kingdom, and of inciting foreigners 
to invade it," all persons in England, having any interest 
in lands, and professing the Popish religion, were required^ 
amongst other things, on pain of the forfeiture of their lands^ 
to' take, within a time thereby limited, the oaths appointed 
by the statute 1 Geo. 1. st. 2. c« 13., or to. register their 
names and lands at the quarter sessions. The time allowed 
for this purpose was enlarged by subsequent acts : 3 Geo. U 
c. 18., 9 Geo. 1. cc, 18. and 24.; the period limited by the 
last of these being the 25th Dec 1723. 

By the 5th Geo. 1. c 29., *^ An Act for making more 
effectual the Laws appointing the Oaths for Seciurity of the 
Government to be taken by Ministers and Preachers in 
Churches and Meeting-houses in Scotland," persons who had 
already obtained licenses to preach in Scotland, and Imd not 
taken the oaths to the Government, or who, after the Ist of 
June, 1719, should present themselves to be licensed, were 
required to take the oath therein set forth, which is the 
abjuration oath imposed by the 1 Geo. 1., without the words 
*^ upon the true faith of a Christian.^ The same omission 
occurs in the affirmation to be made by Quakers instead of 
the oath of abjuration, as prescribed by the 8 Geo. I. c 6. 

By the 9 Geo. 1. c, 24., professing papists in Scotland were 
also placed under the like obligation as the same persons ia 
England had been by the 1 Geo. 1. st. 2. c. 55., of taking 
^ithin a limited time (by 25th March, 1724,) the oaths to 
the Government, or registering their names and real estates* 
Then came the 10 Geo. 1. c. 4., whereby, after reciting the 
requisitions of the 9 Geo. 1. c 24. (which, it will be observed^ 
applied to the Boman Catholics both in England and in 
Scotland) ; and that by reason of the shortness of the time 
allowed for complying with those requisitions, many persons 
had been prevented from taking the oaths, and the time 
limited for taking them in Scotland had been found not to 
be sufficient ; the time was further enlarged, as well . for 
England as for Scotland, to the 28th Nov., 1724. Various 
provisions follow, relating to the manner and form of regis-* 
tration, the penalties on breach of the act of parliament, &c. ; 
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and afterwards comes this clause (s. 18.) relating specially to 
Jews : — 

<^ And whereas the following words are contained in the 
latter part of the Oath of Abjuration, viz., ^upon the .true 
faith of a Christian/ be it further enacted, that whenever 
any of his Majesty's subjects professing the Jewish religion 
shall present himself to take the said oath of abjuration, in 
pursuance of the said recited act or of this present act, the 
said words, ' upon the true faith of a Christian,' shall be 
omitted out of the said oath in administering the same to 
such person ; and the taking the said oath by such person 
professing the Jewish religion, without the words aforesaid, 
in like manner as Jews are admitted to be swam to give evidence 
in courts of justice, shall be deemed to be a sufficient taking 
of the abjuration oath within the meaning of this and the 
said recited act." By a subsequent statute, 13 Geo. 2. c. 7., 
(for naturalising foreign Protestants and others settling in 
the British colonies in America), enacting that foreigners who 
have lived for seven years in any of the colonies in America, 
and who shall take the oaths prescribed by the 1 Geo. 1. st. 2. 
c. 13., shall be deemed to be natural-bom subjects of Great 
Britain, a like saving is introduced in favour of the Jews ; 
namely, •* that whenever any person professing the Jewish 
^religion shall present himself to take the said Oath of Abju- 
ration in pursuance of this act, the said words, 'upon the true 
faith of a Christian,' shall be omitted, &c. ; and the taking 
and subscribing the said oath by such person professing the 
Jewish religion, without the words aforesaid, and the other 
oaths appointed by the said act, in like manner as Jews 
were permitted to take the oath of abjuration by an act 
made in the tenth year of the reign of his late Majesty King 
George the First, &c., shall be deemed a sufficient taking of 
the said oaths, in order to entitle such person to the benefit 
of being naturalised by virtue of this act." 

The only other statute which it is necessary to mention 

here is the 6 Geo. 3. c. 53., by which, on the death of the old 

Pretender, the form of the Abjuration Oath was settled as it 

is now administered. 

. In the debates of the last session, the enactment of the 
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10 Geo. 1. c. 4. was appealed to as an authority on both ndes 
of the question. Sir Frederic Thesiger inferred from it, in 
the first place, that the introduction of such a clause showed 
that the protection given by it did not exist by law without 
it ; and he then contended, that its operation being in terms 
confined to the temporary occasion for which alone the act 
was made — the subscription of the oaths by persons who 
should come in within the time thereby limited for the pur- 
pose, — when that occasion had gone by, it left the general 
law in this respect as it found it. But we conceive that the 
true view of this statute, and of the 13 Geo. 2. c. 7., which 
jefers to and adopts the principle embodied in it, is that 
which was maintained by Mr. Bethell ; namely, that it is a 
legislative declaration that the principle of the Common Law, 
by which a Jew, sworn according to the form of his faith, 
which he deems binding on his conscience, is a good witness, 
shall apply equally to the oath of abjuration ; and that words 
which constitute no part of the engagement contained in that 
oath shall no more be allowed to harass and perplex the conr 
science of persons to whom they had no relation, or the judg- 
ment of those before whom the oath shall be taken, than the 
want of the ceremonies accompanying the Christian oath shall 
be permitted to invalidate the oath of the Jew in a court of 
justice. The argument in favour of the legal necessity of an 
enactment from the mere fact of its having been made is 
always of little value ; in this case it appears to us to be of 
no value at all. The '^ abundant caution " of the Legislature 
might well declare, without any legal necessity for so doing, 
that a certain form of words was not, in a certain case, an 
essential part of the oath, which form might otherwise be a 
stumbling-block in the way both of him who had to take 
and of him who had to administer it. 

The matter then stands thus : — Every subject of this 
realm, whether Christian or infidel, is, by the Common Law 
of the realm, entitled to make oath in the form and with the 
ceremonies which, according to his religion, he holds binding 
upon his conscience. Statutes are passed, with the sole ob- 
ject of imposing upon a particular sect of Christians, whose 
fidelity is in question, but who can have no objection to 
swear upon the true faith of a Christian, the necessity of 
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taking an oath in a certain form^ supposed to be a security 
against the mental reservation and equivocation from which 
they might be absolved by their ecclesiastical superiors. 
Other statutes declare (upon special occasions no doubt) 
that this form of words^ or a part of it^ shall not apply to 
other sects of Christians with respect to whom such a secu- 
rity is not needed^ or to Jews, to whom the form is wholly 
inapplicable^ and to whom it was never intended to apply. 
Yet it is now to be held binding upon Jews, in derogation of 
the Common Law, in spite of the unquestionable fact diat 
the Legislature never contemplated or professed thus to 
bind them, notwithstanding the clear declaration (as we con<- 
sider it) of the Legislature, on more than one occasion, that 
it did not intend any such unjust and repugnant con- 
sequence, and although it is not now demanded even frona 
the sect of Christians in respect to- whom alone it was 
originally imposed. 

In this state of things. Lord Denman's Act, the 1 & 2 Vict. 
c. 105., has been e*nacted. It is in terms and in intention 
declaratory of the pre-existing law : — "Be it declared and 
enacted, that in all cases in which an oath may lawfully and 
shall have been administered to any person, either as a jury- 
man ot a witness, or a deponent in any proceeding, civil or 
criminal, in any Court of Law or' Equity in the United 
Kingdom, or on appointment to any office or employment, or 
on any occasion whatever, such person is bound by the oath 
administered, provided the same shall have been administered 
in such form and with such ceremonies as such person may 
declare to be binding; and every such person, in case of 
wilful false swearing, may be convicted of the crime of per- 
jury in the same manner as if the oath had been adminis- 
tered in the form and with the ceremonies most commonly 
adopted.** 

" In such form and with such ceremonies." Surely this 
means, in such form of words^ and with such outward cere^ 
monies^ as the swearer may declare to be binding. What, 
then, is the substance, and what the form, of the oath in 
question ? The substance is the engagement by which the 
subject binds himself, that he denies and abjures the supposed 
claims of the descendants of the Pretender, that he will bear 
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true allegiance to the Queen, that he will defend her from 
all tmitorous conspiracies, and that he will maintain the Pro- 
testant succession as limited before the accession of the 
House of Brunswick. The form is, the obtestation of the 
Godhead, and the declaration that the oath is taken accord- 
ing to its plain words and sense, without equivocation, men- 
tal evasion, or secret reservation, and upon the true faith of 
a Christian, when a Christian swears it. The outward cere- 
monies are, the swearing on the Gospels or on the Old Tes- 
tament, with the hat on or with the hat off, by holding up 
the hand with the book opened before the witness instead of 
kissing it, by breaking a saucer against the witness box, by 
touching the foot of a Brahmin. 

We have taken leave to pass by altogether the argument, 
if it can be called such, which supposes that the oath of 
abjuration must be taken in full by all members of Parlia- 
ment, because ours is a •* Christian Legislature." We might 
as well be told that ours is a Christian army, or that ours is 
a Christian Ban It is a Legislature* representing, and 
making laws for the government of, all the Queen's subjects. 
Christians both real and professing, Jews, Turks, infidels, 
and heretics. But we have no desire to pursue such a dis- 
cussion, nor the presumption to attempt to tread in the steps 
of Mr, Macaulay. 

Upon the whole matter our conclusion is, that notwith- 
standing the statutes, the Jew still enjoys in this respect, in 
common with his fellow-subjects, the benefits of the Common 
LaWj which Common Law Mr. Alderman Salomons has not 
infringed. 



ART. IX.— JUVENILE OFFENDERS: PREVENTIVE 
AND REFORMATORY SCHOOLS. 

The public mind is at length becoming awake to the con- 
dition of those of our Juvenile population, who, year after 
year, are committed and re-committcd to the prisons of the 
country; and the question is being asked on all sides 
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vrhether it would not be more Christian and inore just^ and 
less expensive also^ to adopt some other mode of treating 
juvenile crime than at present prevails. By the last Report 
of the Inspectors of Prisons it appears, that the number of 
juvenile offenders imder seventeen years of age, committed 
for trial at the Assizes and Quarter Sessions during the year 
1849 amounted to 2904 ; the summary convictions for the 
same period amounted to 10,251 ; giving a total of 12,955. 
Of these as many as 4314 were re-committals, and 761 had 
been committed four times and upwards. Alarming figures 
truly, but they by no means show the real amount of 
crime committed by the young. Those who have paid any 
attention to the subject know that in all our large towns the 
detection and punishment of criminals bear but a small pro* 
portion to the amount of crime committed. «* I have been 
one of the luckiest thieves in London. I have been let off 
sixteen times at the police station and up at the office to- 
gether, and I was guilty every time," said a young lad to 
the master of a reformatory school ; and this we believe to 
be no exaggerated statement of the degree of impunity which 
a London thief experiences. If we multiplied the above 
figures by ten, therefore, we should not over-estimate the 
number of offences annually committed by our juvenile popu- 
lation. 

The 6lass of children who supply this terrible amount of 
crime is well known. Their numbers, also, have been cal- 
culated* To use the words of the present Earl of Shaftes- 
bury, whilst a member of the House of Commons, " this 
class, — namely, the naked, filthy, roaming, lawless children 
who form what may be called the seed-plot of nineteen^ 
twentieths of the crime which desolates the metropolis, — 
are not fewer than thirty thousand." Whilst, then, in this 
most wretched nursery our juvenile offenders are gradually 
and often most systematically trained up. So do these in their 
turn, after having received the education which the gaol 
gives them, supply the ranks of our adult criminal population 
with their most daring and reckless members. So long as 
our present system of criminal punishment prevails this must' 
be. A child, say of nine or ten years of age, is brought be-. 
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fore a magiBtrate upon a charge of attempting to pick pockets : 
it is his first offence^ perhaps ; he has not yet learned his art. 
The charge is established^ and the child is sent to prison for 
a month. At the expiration of that time, — having cost the 
country the expense of his apprehension, prosecution, convic- 
tion, and his month's maintenance, — he issues forth from the 
prison; the terror he once felt for it diminished, if not 
entirely gone, finds his way to his home, where a profligate 
parent is ready, perhaps, again to urge him forward in crime; 
or, if he have no home, rejoins his former companions ; in 
either case to continue to live by stealing; — a life which for 
the future may be interrupted for a while by his recommittal 
to prison for some offence, but will most surely be resumed so 
soon as he again becomes free. At last he reaches fourteen 
years of age ; then, indeed, but not till then, a check may be 
put to his career. He has learnt enough of crime, has been 
exposed sufficiently to all the debasing influences of low 
vice, has at length grown to be four feet six inches in height, 
has reached the required age, and has thus qualified himself 
as a candidate for the only institution which the Government 
possesses for the reformation of juvenile offenders. Now, 
indeed, if convicted and sentenced to transportation, he may 
be one of the two hundred and fifty lads who are annually 
sent to Parkhurst, — an establishment of which all that is 
necessary to be said here is, that, considering who its inmates 
are, the high walls by which they are surrounded, and the 
somewhat military discipline which prevails within those 
walls, much surprise cannot be felt that, in the words of 
the last official report upon it, ^' a feverish restlessness lead- 
ing to frequent attempts to escape" has been apparent 
amongst them. 

But although no national means have been adopted to stay 
the progress of juvenile crime, something in that direction 
has been accomplished by means of individual and voluntary 
efforts. Some few who have seen with what a steady course 
the stream of corruption and of vice flows on, and how our 
whole system of punishment with respect to the young, 
instead of throwing obstacles in that course, only makes the 
stream flow faster and more foully, have, with courage, de- 
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votedness, and wiedom^ gone to its source. And, of course, 
they have been successful. The efforts of Sheriff Watson 
and his coadjutors, in Aberdeen, are well known. In that 
town, in the year 1841, previous to the establishment of the 
first industrial school, there were as many as 280 juvenile 
vagrants. These have now all but disappeared. The great 
effective cause of this result lies in this, that there are now 
altogether 400 children at the several industrial schools 
which have been established since that year, and who would 
otherwise have been prowling in the streets of the town, or 
in the rural villages and country roads. The result of these 
schools with respect to the diminution in the number of 
juvenile crimes is equally satisfactory. The commitments 
have fallen from 61, during the year 1841, to 22 during the 
year 1850. 

The example set by Aberdeen has been widely followed, 
although in no instance so completely. Eagged schools and 
industrial classes have been established in many parts of 
London, and in most of our large towns, often producing 
great good, and always civilising in some degree the poor 
little outcasts who have been brought for the first time 
within the sphere of a humanising influence. In some few 
instances, — such as the Westminster Befuge, and the indus* 
trial class of the Brook Street School,— the hand has been 
stretched out to those who had on several occasions been 
inmates of our prisons, and marked beneficial results have 
rewarded the labours of the wise, self-denying, and truly 
Christian men who have applied themselves to the task of 
reforming and instructing their wretched pupils. The Phi- 
lanthropic Society has been long established, but it was not 
until lately that the Society removed their training establish- 
ment from London to the country, and entered upon the 
occupation of their Farm School at Beigate. Here, again, 
most successful results have followed the industrial and 
reformatory training to which the boys have been subjected. 
Twenty-two boys, sentenced to long terms of imprisonment 
in the Middlesex Houses of Correction at Clerkenwell and 
Tothill Fields, received pardons lately on condition of enter- 
ing this Farm School. The result of the training they 
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received is flius given by the Reverend Sydney Turner' :— 
« Of the 22 boys, we have now 1 5 in the school, most of 
them lads of 16 or 17, and almost all of them looking 
forward to emigration, — a reward which their steady con- 
duct, and efforts to improve themselves, have well deserved. 
They have all now served the full term of their original sen'* 
tences, and remain here, obeying our discipline, and working 
in the diiferent departments of our farm labour, in earnest, 
as volunteers. I have lately allowed such of the older of 
them as had decent relatives to go up to London and pass 
two days with their friends. They have come back to their 
time, having conducted themselves most satisfactorily, and 
with their purposes of thoroughly separating themselves from 
all their former habits and associates by leaving England, 
and seeking an*honest livelihood abroad, confirmed. 

'^ The breaking theise lads of their London tastes and dis- 
positions, and bringing them to work on the land, and govern 
themselves by the rules of our free and self-controlling 
system, was no easy task, but after a few months' wrestling 
and trial, they generally yielded to the influence that was 
brought to bear upon them, and began to interest themselves 
in their own improvement; and there is a steady earnest 
promise of right conduct in the older of them, that more than 
repays the worry and anxiety that their previous wilfulness 
and folly caused. 

' " Seven of the original number, twenty-two, have left us. 
One is on his voyage to Hobart Town, where he has relations 
likely to be of use to him ; four requested their discharge, or 
were applied for by their friends after their sentences were 
expired by some months; two deserted, (one for the second 
time, and after suffering three months' imprisonment for the 
first offence), and have not yet been recovered, their friends 
and relations assisting to conceal them. Of the four who left 
with our consent, one has been again in prison, his mother 
being a professed receiver of stolen goods, and fully chargeable 
with the ruin of her son, and of many other boys whom she 
has seduced and led on to steal." 

' See -l5th Report of Inspector of Prisons, p. 8. 
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The Asylum of Stretton-on-Dunsmore, in Warwickshire, 
has also been established for upwards of thirty years. Of 
the young criminals which that institution has receiyed, the 
cases of decided reformation have been steadily increasing 
from between 40 and 50 to between 60 and 70 per cent. ; but 
the directors complain " that the subscriptions are year by 
year rapidly declinmg, and the increasing actual deficiency 
in the receipts of each year compel to that inroad on the 
funded property which must shortly lead to the dissolution of 
the establishment unless it can be placed on a different foot- 
ing." What is happening at Slretton is feared also at Eed 
Hill; the voluntary subscriptions, by which the Philan- 
thropic Society is supported, are not sufficient to sustain that 
establishment, except within very narrow limits of action. 

Too much praise cannot be awarded to those who have 
thus acted as pioneers to the cause.; they have shown too 
how the child-criminal may be trained to good and in- 
dustrious, and thus be led to throw off* bad and idle habits ; 
they have roused public attention to the thousands of poor 
children wandering about our streets, in a Christian country, 
yet without any knowledge of Jesus Christ, or of those pre- 
cepts which He taught and died for ; they have pointed to 
these outcasts as the source of juvenile crime ; and have in- 
sisted that we should stay that crime at its source, instead of 
waiting, as we do now, until the once innocent and tractable 
child has become developed into the hardened criminal. 

A more convenient season than the present could not have 
occurred for calling together those who had thus, in their 
several localities, been endeavouring to do something towards 
checking the onward current W juvenile crime ; and it was 
with very great pleasure, therefore, that we heard that a 
Conference was about to be held at Birmingham, in order 
that by the continued efforts of those interested in the con- 
dition of the " perishing and dangerous " classes of children, 
the Legislature might be led to act effectually in this mattcx-. 
The following is a copy of ** the object of the Conference " as 
given in the requisition. 

." A Consideration of the Condition and Treatment of th» 
'Perishinq and Danqerous Classes' of Children and 

VOL* XV. A A 
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Juvenile Offekdebs, with a view op pbocdbing such 
Legislative . Ekacthbnts as hat pboduce a beneficial 
Change in thsib actual Ck)NDiTiON and theis Prospects. 

** The children whose condition requires the notice of the Con* 
ferenceare:-— 

^ 1st. Those who have not yet subjected themsdves to the grasp 
rfihe law, but who^ bj reason of the vice, neglect, or exl^reme 
poverty of their paxents, are inadmissible to the existing School 
Establishments, and consequently must grow up without any edu- 
cation ; almost inevitably forming part of the ^ perishing and dan- 
gerous classes,' and ultimately becoming criminal. 

'^ 2nd. Those who are already stdjecting themselves to police 
interference, by vagrancy, mendicancy, or petty infringement of 
the law. 

" 3rd. Those who have been convicted of felony, or such mis- 
demeanour as involves dishonesty. 

** The provisions to be. made for these three classes are: — 

'' For the first, Free Day Schools. 

*' For the second. Industrial Feeding Schools, with, compulsory 
attendance. 

" For the third. Penal Reformatory Schools, 

" To bring such schools into operation there is needed : — 

" For the Free Day Schools, such an extension of the present 
Government Grants, from the Committee of Council on JEduca- 
tion, as may secure their maintenance in an effective condition, 
they being, by their nature, at present excluded from aid, yet 
requiring it in a far higher degree than those on whom it is 
conferred. 

** For the Industrial Feeding Schools, legislative enactments 
giving authority to Magistrates to enforce attendance at such 
schools on children of the second class, and to require payment to 
the supporters of the school for each child from the parish in which 
the child resides, with a power to the parish officer to obtain the 
outlay from the parent, except in cases of inability, 

" For the Penal Reformatory Schools, legislative enactments 
giving authority to Magistrates and Judges to commit juvenile 
offenders to such schools instead of to prison, with power of deten^ 
tion to the Governor during the appointed period, the charge of 
maintenance being enforced as above.^ 

Upon the evening previous to the Conference there was a 
meeting of the requisitionists, at which Lord Lyttleton pre- 
sided, when, after much discussion, the following resolutions 
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were unammously agreed upon to be Bubmitted to the Con- 
ference : — 

^' 1st That the present condition and treatment of the ^perish- 
ing and dangerous classes' of children and juvenile offenders 
deserve the consideration of every member of a Christian com- 
munity. 

" 2nd. That the means at present available for the reformation 
of those children have been totally inadequate to check the spread 
of juvenile delinquency; partly owing to the want of proper In- 
dustrial, Correctional, and Eeformatory Schools ; and partly to 
the want of authority iu Magistrates to compel attendance at such 
schools. 

'^ 3rd. That the adoption of a somewhat altered and extended 
course of proceeding, on the part of the Committee of Privy 
Council, is earnestly to be desired for those children who have not 
yet made themselves amenable to the law, but who, by reason of 
the vice, neglect, or extreme poverty of their parents, are not ad- 
mitted into the existing day schools. 

^' 4th. That for those children who are not attending any school, 
and have subjected themselves to police interference, by vagrancy, 
mendicancy, or petty infringements of the law, legislative enact- 
ments are urgently required, in order to aid or establish Industrial 
Feeding Schools, at which the attendance of suoh children shall be 
enforced by Magistrates, and payment made for their maintenance, 
in the first instance, from some public fund, power being given to 
the public authorities to recover the outlay from the parents of the 
children. 

^^ 5th. That legislative enactments are also required in order to 
establish Correctional and Eeformatory Schools for those chil- 
dren who have been convicted of felony, or such misdemeanours as 
involve dishonesty ; and to confer on Magistrates power to commit 
juvenile oflfenders to such schools instead of to prison." 

The Conference was opened on the 10th of December, 
Mr. Hill, Q.C., the Recorder of Birmingham, in the Chair. 
There were also present : — 

« Mr. Monckton Mihies, M.P. ; Mr. Adderley, M.P. ; Mr. D. 
Power, Eecorder of Ipswich ; Mr. ' W. W. Whitmore, Dudmaston 
Hall, Bridgnorth ; Mr. J. JFletcher, Inspector of Schools ; Rev. F. 
Bishop, Minister of the Liverpool Domestic Mission ; Mr. C. H. 
Bracebridge ; Rev. T. Carter, Chaplain of the Liverpool Gaol ; 
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Mr. E. Chapman, Honorary Secretary of the Bristol Bagged 
School ; Bey. J. Clay, Chaplain of the Preston Graol ; Bev. J. 
Field, Chaplain of the Berkshire Gk>al, Beading ; Mr. W. Locke, 
Bagged School Union, London ; Bev. B. L. Carpenter; Mr. J.W. 
Nutt, Honorary Secretary of the York Industrial Bagged School ; 
Bev. W. C. Osborne, Chaplain of the Bath Goal ; Bev. H. T. 
Powell, Chaplain of the Warwick County Asylum ; Mr. J. C. Sy- 
mons, Barrister ; Mr. John Taylor, Manchester ; Mr. Alexander 
Thomson, Aberdeen ; Bev. Sydney Turner, Chaplain of the Phi- 
lanthropic Farm School ; Mr. J. Macgregor, Bagged School 
Union, London ; Bev. J. Beader ; Mr. Charles Jenner, Edinburgh ; 
Mr. Thomas Beynolds, Bristol ; Mr. H. Grant, Bristol ; Mr. W. 
Bathbone, Liverpool ; Mr. T. Osier, Clifton ; Bev. W. Grier, 
Stourbridge ; the Bev. S. G^ge ; the Bev. G. S. Bull ; Alderman 
Martineau ; Mr. George Edmonds ; Mr. Joseph Sturge ; Mr. B. 
K. Douglas ; Mr. W. Morgan ; and Mr. J. Corder, Clerk to the 
Guardians of the Poor of the Parish of Birmingham. Mr. Joseph 
Hubback, Honorary Secretary of the Liverpool Industrial Schools, 
acted as secretary on the occasion. Several ladies were also 
present, among them being the Hon. Miss Murray, one of the Maids 
of Honour to the Queen, and Miss Mary Carpenter, author of the 
well known work on Beformatory Schools. 

" After prayer had been offered by the Bev. J. Clay, the Chair- 
man proceeded to^state that he had letters of apology from various 
well-known friends of the cause. The first, which was from Lord 
Brougham, was to the following effect : — 

*< 'Cannes, November 13. 1851. 

" *Mr DEAR Hill, — I am sure I need not assure you how 
anxious I feel for the Conference and its success ; but of course I 
cannot put my name to the requisition, as it would be an improper 
interference of one who must needs be absent. Among the names 
attached to the requisition, I observe some most valuable co- 
adjutors in the inquiry of 1847, in the House of Lords. Of Mr. 
Clay, especially, it would be quite impossible to exaggerate the 
services and the merits.' 

** Letters were also read from a peeress (whose name was not 
mentioned), from the Earl of Harrowby, Lord Lyttelton, Lord 
Lifford, the Bishop of Manchester, Mr. Slaney, M.P., the Hon. and 
Bev. G. M. Yorke, from several of the magistrates of Birmingham, 
from Serjeant Adams, from Mr. Caird, of Wigtonshire ; Mr. Ad- 
shead. of Manchester ; the Dean of Salisbury ; from Mr. Haywood, 
M.P. ; Captain Clifford^ M.R -, Mr. Scholefield, M.P. ; Mr. Chai*les 
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Pearson, Mr. W. Gladstone, M. J. F. Ledsam, Rev. J. A. James, 
Mr. W. Chance, the Rev. Mr. O'Leary, of Manchester ; the Rev. 
Dr. M'Crie, Rev. Dr. Guthrie, Rev. Dr. Candlisb, Mr. J. Wigham, 
of Edinburgh, — all expressing an interest in the objects of the 
Conference." 

The learned Chairman, in his opening address, gave a most 
luminous exposition of the object of the present conference. 
The children whose condition thej were called upon to con* 
aider were divided into two great classes ; those who had 
not come under the animadversion of the law, or the un- 
convicted class ; and those who had come under its grasp, 
and had received the sentence of a court of justice. He ex- 
plained that for the first, free day schools were required, but 
that no legislative enactment was needed in their behalf; it 
was only necessary that the Committee of the Privy Council 
should change the regulations by which at present that class 
of schools was precluded from obtaining assistance. With 
respect to the latter class of children, an Act of Parliament 
was required to enable courts of justice to commit the young 
offender to a correctional and reformatory school, instead of 
to a prison. He pointed, in illustration of the good effects 
which would follow such a change in our system, to what 
had. been done in the Warwick County Asylum at Stretton- 
on-Dunsmore, where the per-centage of reformatory cure 
had reached to sixty-five per cent., and to the institution at 
Mettray, in France, where the per-centage of reforms was 
eighty-five. And as to the question of cost, he showed con- 
clusively that society had paid most dearly for its neglect of 
juvenile criminals. The whole expense of keeping a child 
until he became reformed was at Stretton about 32/. ; at 
Mettray about 42/. ; the higher cost at Mettray arising from 
there being a greater staff of oflScers, which, on the other 
hand, augmented their number of reforms. He then con- 
trasted the cost thus paid for the reformation of a child with 
the cost of his treatment under the present system of short 
imprisonments, and referred to the petition of the Liverpool 
magistrates to Parliament, and which was drawn by the late 
Mr. Kushton. That petition set forth the career of fourteen 
young offenders fairly chosen ; of these some had been appre- 
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bended more than twenty times; all became confirmed 
criminals except one, who had left the neighbourhood, and 
whose history was unknown. Ten of the fourteen were 
transported. Putting together the various expenses attendant 
upon the apprehensions, imprisonments, and prosecutions of 
these wretched beings, they made an average of 63Z. Ss. each, 
while in the case of the ten transported, another sum of 82Z. 
must be added. He hoped that this calculation, which 
though long before the public, had never been impugned, 
would show even those who made the virtue and happiness of 
their fellow-creatures a pure question of pounds, shillings, 
and pence, at what a much lower figure coercion would 
stand in the "price current" than persuasion. Mr. Hill 
was followed by Mr. Hubback, Mr. Power, the Rev. T. 
Osbom, Mr. Monckton Milnes, the Rev. Sydney Turner, 
Mr. Sclinger Symons, the Rev. E. Chapman, Mr. Whit- 
more, and the Rev. J. Clay, who 'gave several interesting 
particulars of the results of their personal experience. The 
resolutions were put to the Conference and unanimously 
agreed to. A public meeting was held in the evening, upon 
which occasion the resolutions were again put, and passed 
unanimously. In concluding his speech at the evening 
meeting, Mr. Hill announced that a lady, whose name he was 
not at liberty to mention, — and he was grieved that he was 
debaiTcd from conferring upon their proceedings the high 
sanction that name would lend to them, — had authorised him 
to offer " a prize of 200/. for the best essay, the object of 
which shall be to prove that there is a two-fold duty which 
society owes to children, to parents, to the State, and to 
itself ; first, to save the young, as far as it is possible, from 
the contamination of sin ; secondly, from the depraving con- 
sequences of sin after its commission ; and to show that the 
fulfilment of this duty is of such vital importance to the pro- 
gress of civilisation and Christianity, and that its neglect 
would breed evils and dangers so formidable, that it ill 
becomes a nation which has given millions to emancipate 
another race, and spent millions in purposes of little or no 
value to human welfare, to consider this duty wholly or even 
principally on an economical ground: to show also that 
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pabUc opinion requires to be elevated and enlightened on this 
sabject, in order that proper means may be provided for 
removing the barbarism and degradation of our countrymen, 
caused by leaving children to beg or steal, exposed to every 
species of evil temptation, and even to be trained in the 
schools of crime to become the accomplices of the adidt 
criminal: also to point out the means whereby the objects 
above specified may be most economically and efficiently 
attained." 

This kind and seasonable offer leads us to notice one of 
the most interesting facts connected with this Conference. 
There was none of that talk there which is usually heard 
when ladies form a portion of the audience, as if it were 
incumbent upon men to address them as beings of an in- 
ferior capacity to themselves. At the present; meeting it was 
known to all that amongst the ladies who attended were 
some who had given long and anxious attention to the 
subject, who understood it philosophically as well as prac- 
tically, and who had come to the Conference not to be flat- 
tered or amused, but to aid earnestly in the great work in 
which all present had engaged. Would that this feeling 
were more general, and that the world would not so obsti- 
nately deprive itself as it does of half of the intellectual 
power which has been sent into it by God. 

IKnce the Conference took place we perceive that a depu- 
tation has waited upon the Home Secretary. We under- 
stand that Sir George Grey received them favourably, and 
stated that, although the Government had no measure in 
contemplation with respect to the treatment of juvenile 
offenders, he would give his attention to any details which 
might be furnished to him carrying out the objects of the 
Conference ; and we believe that a Committee is now sitting 
in London for that purpose, and also for the purpose of pre- 
paring a memorial to the Committee of the Privy Council, 
praying for a grant in aid of free industrial schools. 

We trust that in preparing these details the Committee 
will take care to insist upon the principle oi parental respon- 
sibility. It was put prominently forward in the circular 
convening the Conference, as well as in the addresses of 
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many of the speakers. The correctional and reformatory 
school need not, and must not, be allowed to operate as a 
premium upon crime. The parents should in all cases where 
it is possible be made to answer for the crime committed by 
their child, and if others take the parents' place and support 
and train their child, it must only be upon the terms that 
the parents be made to contribute, so far as they can, to that 
child's maintenance. 

Local responsibility should also be insisted on. Wherever 
a number of persons are gathered together, so as to form a 
oemmunity, whether in a village or a town, it is their Chris- 
tian duty to take care that none of their younger members are 
growing up untrained, and therefore under circumstances 
fiivourable to their becoming criminal ; and if such be their 
duty, the consequences of its breach should fall upon those 
who commit it, and upon no others. An infant puts his 
finger into the flame and suffers pain : he is taught thereby to 
avoid doing so for the future. If another suffered the pain, 
what profit, from experience, would the little creature gain ? 
A child tells a falsehood 2 on that account he is not believed 
by his parents upon some occasion when, above all things, 
he wishes his word to be credited. By thus suffering the 
consequences of his falsehood he will probably try to avoid 
that vice for the future. The inhabitants of a town are re- 
duced by fever^ and are thus taught to adopt sanitary mea- 
sures, so as to avoid a recurrence of the pestilence which 
has been so destructive to them. What if one district had to 
bear the effects of the bad drainage of another ? Crime is a 
moral pestilence; its causes we are beginning to understand; 
and if each district had to bear the burden of the crime 
committed within it, the inhabitants of that district would 
be induced to take steps to prevent its commission* Ou^ 
ancestors were wiser in their legislation in this respect than 
we have been. By the old law of frank-pledge, the existence 
of which has been traced nearly to King Alfred's time, the 
freeholders of a tithing were sureties, or free pledges, to the 
king for the good behaviour of each other, and if any offence 
were committed in their district they were bound to have 
the offender forthcoming; and therefore anciently no man 
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was suffered to abide in England forty days unless be were 
enrolled in some tithing or deanery, (Black. Com. voL i. 
p. 114.) The law which still prevails^ by which a remedy 
is given against the hundred to the owner of property 
riotously destroyed by a mob, is a familiar instance of the 
same principle. 

Lastly, we would caution the Committee to avoid any 
provision handing over the proposed schools to Government 
management. Whatever pecuniary aid may be found necessary 
in order to strengthen voluntary effort, Government inspec- 
tion, not management, should be the terms upon which that 
aid should be furnbhed. The work of reformation must be 
entrusted to those who not only feel its deep importance, but 
who, from thought and experience, are qualified to carry it 
on. What use is it to establish and furnish a hospital unless 
its medical officers are qualified to treat and cure disease ? 
A reformatory school is a moral hospital; its inmates are 
there to be cured ; the physician who is needed is a physician 
of the soul, and he must be, at the least, as skilful as one who 
restores the body to healthy action. 

It is not the least of the good results that have attended 
the efforts of the last few years that men and women have 
been trained as teachers in our industrial and ragged schools 
who are fitted for tlie task of reforming the young criminal, 
not by insisting upon military discipline and outward order, 
but by stooping down to their pupils, thereby gaining their 
love and confidence, and thus leading them to appreciate and 
govern themselves by the precepts of that religion the blessed 
influences of which they daily see in practice around them. 
** I never forget," said the master of an industrial school, 
who has reformed many of the young London thieves, " that 
our Saviour at one time stilled the storm, and at another 
washed his disciples* feet, and therefore whilst I teach these 
boys my trade and their duty, I am generally first up in the 
morning to prepare their breakfast for them." Success in 
the treatment of juvenile offenders will follow the efforts of 
such men. 



358 Compulsory Enfiranehisement of Copyholds. 



:ART.X.— COMPULSORY ENFRANCHISEMENT OP 
COPYHOLDS. 

L Report from the Select Committee on Enfranchisement of 
Copyholds* Billy together with the Proceedings of the Com* 
mittee on Minutes of Evidence* Ordered to be printed I7th 
July, 1851. 

2. A Bill (No. 3.), cts amended by the Select Committee^ to extend 
the Provisions of the Acts for the Commutation of Manorial 
Rights and for the gradual Enfranchisement of Copyhold and 
Customary Tenure. Ordered to be printed 17th July, 1851. 

Copyholds are doomed. If any one has a doubt about 
the justice of the sentence, they can consult our previous 
volumes on the subject. At present the only point which, 
as it appears to us, need be discussed is, in what manner the 
complete abolition of this tenure can be most speedily accom- 
plished. The materials for arriving at a just conclusion as 
to this are to be found at the head of this Article ; first in 
the evidence taken by a very able and careful Committee, 
and next in the Bill which was prepared at their request, 
and which was afterwards faithfully revised by the Com- 
mittee, and more particularly by the following members : — 
Mr. Aglionby, Mr. MuUings (who had both brought in Bills 
on the subject), Mr. Henley, Lord Robert Grosvenor, Mr. 
Sotheron, and Mr. Freshfield. 

The following witnesses were examined on behalf of the 
several interests concerned : — 

Professor Bichard Jones, 1 ^ ^ u n 

Mr. Blamire, J ^^PV'^^^ Commissioners. 

Mr. James Stewart, Secretary and Counsel to the Com- 
mission. 

Mr. Aglionby, M.P., Lord. 

Sir Wm. Foster, Steward, 1 

Mr. Birt, ditto I Representing the Lords and 

Mr. Muskett ditto j Stewards. 

Mr. Cuddon, ditto J 
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* Mr. Stutfield,! 

Mr. Peachejyl !- Tenants. 
Mr. Welmaiij J 

Mr. Lindley, Valuer. 

The Committee then deliberated, and the following sug- 
gestions were agreed to as the basis of a Bill : — 

** That copyhold and customary tenures are frequently a bar to 
the application of skill and capital, an impediment to the improve- 
ment of the land, injurious to the public, and inconvenient to the 
lord as well as the tenant. 

<' That it is highly desirable for the interest of lord, tenant, and 
public, that the entire enfranchisement of these tenures should be 
effected as soon as practicable on equitable terms, due regard being 
had to the rights and just claims of all parties. 

^' That such enfranchisement should be rendered compulsory on 
all, in the manner hereinafter defined. 

" That it should be effected by means of a Commission. 
^' That to such Commission should be entrusted full discretionary 
pofrers : — 

^* 1st. As to the principles upon which the consideration for 
the manorial rights of the lord, and compensation for the in- 
terests of the steward, shall be assessed and paid. 
'< 2nd. The time and mode of payment. 
" 1. Gross sum of money. 
" 2. Rent-charge. 
" 3. Portion of land enfranchised. 
" 3rd. The costs and expenses attending the enfranchisement 
and investing compensation-money, in cases where lords have 
limited interests. 
" That in case of rent-charge, it be transferable by lor<i and re- 
deemable by tenant. 

" That until entire enfranchisement shall have been completed, 
enfranchisement shall proceed : — 

" Ist. Voluntary under the present acts. 
*' 2nd. Compulsorily on any event causing admittance of a 
tenant and payment of fine (mortgage excepted). 

" 3rd. Compulsorily on two thirds of the tenants of any 
manor in number and value, with the consent of the lord, 
calling for enfranchisement of the whole manor. 

" In connexion with this, Commissioners to have power to 
divide manors into districts. 
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" On the expiration of (3) years from the passing of this act. 
Commissioners shall proceed to effect an entire enfranchisement, 

*' Commissioners to have full powers to set out boundaries. 

" Mines and minerals to be excepted. 

" Also copyholds for lives not renewable. 
' '* Power to Commissioners to suspend enfranchisement under 
special circumstances, giving their reasons in their annual Report. 

" Powers under this act not to interfere with pow^ers exercised 
under other acts." 

The Bill marked as No. 3. was subsequently agreed to, 
and brought into the House of Commons on the 17th of 
July, 1851, but it was agreed that it should not be pressed 
in last Session. We have no doubt, however, that it will 
be re introduced in the Session just about to commence, and 
that the names on its back will be Mr. Aglionby and Mr. 
MuUings, as representing both sides of the House. 

We believe that, under this Bill, if passed into law, the 
Copyhold tenure will cease to exist as speedily as is prac- 
ticable, having regard to the difficult and important ques- 
tions to be settled, and the various and conflicting interests 
to be adjusted. The measure will also confer a great benefit 
on the country, not only by simplifying the Law and ren- 
dering it uniform, but by introducing some important altera- 
tions in the practice of conveyancing which may hereafter 
be adapted to freeholds. 

The proposed Act is to be carried into operation by the 
Copyhold Commissioners, who have been engaged in effect- 
ing the voluntary enfranchisement of copyholds for some 
years past, and who appear, by the evidence, to have ac- 
quired the confidence of all parties, and to them large 
powers are to be confided : — 

** 1592. I am still strongly of opinion that tJie only mode to 
effect the object, whether it be commutation or enfranchisement, 
with justice, so as to give satisfaction to the country, would be to 
effect it through a responsible Commission. I do not think that 
any persons, excepting a Commission with large discretionary 
powers, could be entrusted to effect so great a change." — 
Aglionby. 

** 1593. Chairman, From the consideration which you have 
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given to this subject, and from the evidence which has been given 
bj the officers of the Board, which has hitherto given its attention 
to voluntary enfranchisement, are jou of opinion that any insuper- 
able obstacles to a just and equitable enfranchisement exist? — I 
think not The only difficulty that did press upon my mind, was 
how I could give sufficient protection to the poorer class of tenants, 
doing justice at the same time to the lord, and rendering him that 
which he is entitled to when deprived of any rights. I felt doubts 
with regard to the mode of dealing with a tenant who might have 
a difficulty in paying the compensation, who did not wish to en- 
franchise, and who, having been already admitted, conceived that 
he had a term either till he died or till he alienated. But having 
had the benefit of liearing the evidence of the witnesses, I do not 
now see that that is an insuperable objection. I think it may be 
effiscted equitably for the lord, and with fairness and without 
injury to the tenant, under more than one mode, especially by that 
mode recommended by Sir William Foster, Mr. Muskett, and Mr. 
Cuddon. The witnesses have changed my opinion upon tliat sub- 
ject, by showing me that there are ways in which the evil as con- 
templated, and the hardship to the tenants, may be obviated. — lb. 
" 1594. When you talk of giving large discretion to the Com- 
missioners who might have to carry any bill into execution, you 
mean with reference to the difficulties which you have already 
referred to, and also on account of the variety of modes in which 
those difficulties must be met ? — I do ; I think that if the Legis- 
lature were to condescend upon particular modes of direction, and 
to fetter the Commission, it would render the whole nugatory, in 
many instances very oppressive upon tenants; and there may be 
instances which I can imagine where there should be large discre- 
tion given to the Commissioners, to protect the lord against any 
effijcts arising from the power of tlie tenant, under the enfranchise- 
ment, to use his land in a way which he cannot have now. I can 
imagine a case where a tenant has a tenement adjoining land upon 
which the lord, trusting to the impossibility of the tenant building 
upon it, has erected a house, and laid out his pleasure-grounds 
close to that tenement. If the tenant were enfranchised without 
a large power being entrusted to the Commissioners to impose 
certain terms for the protection of the lord, the lord might find 
himself in the situation of having laid out a great deal of money 
upon his property, and immediately after the enfranchisement the 
tenant might erect some intolerable nuisance upon his tenement, 
having got it enfranchised. And therefore I think in that case, 
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for the protection of the lord, 70a should give large powers to the 
Conumssioners. There may be hundreds of sudi instances." — lb. 

The stewards say the same thing : — 

" 1249. Is it your opinion that compulsory enfranchisement of 
this description should be effected through the medium of some 
responsible public commission? — I do not think it possible to 
carry out any such measure without some public body ; there must 
be always many points which it would be necessary to refer to 
them ; they are a sort of general public umpire, doing even justice 
to both; not favouring the lord nor favouring the tenant.** — 
Cuddon. 

^* 1342. Chairman. In carrying out a great public measure of 
this kind, which you think is for the benefit of the public, as well 
as of the lord and the tenant, you would employ a Commission, 
with large discretionary powers, being a responsible body, to carry 
it into effect in the best way possible? — Yes; it would be ex- 
pected by the public that they would be impartial judges, and not 
favour either the lords or the tenants. Supposing, as a matter of 
course, that they did impartial justice between the two, I do not 
think that there could be any objection to giving them very ample 
powers.** — Cuddon. 

It 18 obvious that to carry a measure of this nature into 
effect properly and justly^ large powers must be entrusted to 
the body which is to perform this service ; and these have 
not been withheld^ as we shall see. 

I. On any admittance to copyhold lands taking place after 
the Act comes into operation^ the tenant is to pay the fine 
and fee then due ; but the lands shall forthwith be enfran- 
chised (s. L) on payment of the proper compensation; if the 
parties agree, then the enfranchisement shall be made on the 
basis agreed upon, if not, on a valuation under the direction 
of the Commissioners (ss. 2 — 7.). The valuers are to deter- 
mine the compensation of the land in a gross sum of money^ 
and shall frame a schedule of valuation, showing the amount 
of such compensation, which amount shall either be paid in 
money forthwith after the completion of the enfranchisement ; 
or, if the Commissioners shall so direct, the same shall remain 
a fixed charge for any time not exceeding ten years^ and pay- 
ing interest at 4Z. per cent, from the time of completion 
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(s. 8.) ; after hearing all objections^ the Commiseioners shall 
confirm the schedule or award (s. 11.). The enfranchise- 
ment may be made in the form in the schedule, to which, if 
adopted, peculiar advantages are to attach (s. 14.). So any 
charge under the Act maybe made by a certificate under the 
hands and seals of the Ccnnmissioners, a form of which is also 
given in this schedule, which certificates are to be transfer- 
able by endorsement. These provisions will not only greatly 
facilitate the proposed measure for the enfranchisement of 
copyholds, but may supply a valuable hint for a subsequent 
dealing with freehold land. 

This is the first class of proceedings under the Act, and we 
need not point out to our readers how extensive it will be. 
From the day the Act comes into operation, compulsory en- 
franchisement comes into operation in this safe and gradual 
manner. But there is another important clause which must 
. be taken into consideration with reference to this part of the 
measure. This is s. 24., under which, the lord is to make a 
declaration stating the nature and extent of his estate and 
interest in the manor, and the date and short particulars of 
the deed, with another instrument under which he claims 
or derives titles, and the incumbrances, if any, which affect 
such manor ; which title Is to be approved by the Commis- 
sioners unless they shall think that further information is 
necessary ; but if the Commissioners shall consider either that 
the title of the lord is unsatisfactory, or that the incum- 
brances should be protected, then if they think the justice of 
the case requires it, they may direct the enfranchisement con- 
sideration shall be invested, as in case of land under dis- 
ability. 

Under this clause there will be no expensive or stringent 
inquiry into the title of the land, still it will enable the Com- 
missioners to protect all parties. 

n. The second class of proceedings to effect enfranchise* 
ment points to manorial enfranchisement ; and under clause 
40, meetings may be called of lords and tenants of manors on 
twenty- one days' notice, for the purpose of agreeing on terms 
of enfranchisement, and at such meetings, the lord and two- 
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thirds of the tenants in number and in value may agree on 
terms for a general enfranchisement. 

Power is also given to effect enfranchisements or commuta- 
tions, as well at money as corn rentcharges (s. 42.). 

These are all large additional means for effecting the ex- 
plmtion of the tenure ; but the most important of all is now 
to be stated; and these clauses are so important, that we 
shall state them more fully. 

III. After the Ist day of January 1855, the Commis- 
sioners shall proceed at such time, and in such order, as to 
them shall seem fit, either by themselves or by some assistant 
Commissioner, to ascertain the total sums to be paid for the 
enfranchisement of all the lands in the manors in which no 
agreement, binding on the lord and tenants, shall have been 
made and confirmed. The Commissioners are then to re* 
quire all necessary information from the steward, and thus 
complete the steward's schedule of apportionment (s. 46.). 
Notices of inspection are to be given, and a meeting is to be 
called, to hear objections and to appoint valuers ; and, after 
the schedules are inspected and meetings held to hear ob- 
jections, the Commissioners are to make an award of enfran- 
chisement, and such award shall be conclusive as to all 
matters within the jurisdiction of the Commissioners, which 
shall be recorded or awarded therein. 

Thus, if this Bill shall pass into law, which seems highly 
probable, if not certain, we may all hope to see this absurd 
and inconvenient tenure disappear from the face of the land 
in a few years. 

We will conclude this paper, which we might have made 
much longer, and more elaborate, if we had thought it ne- 
cessary, by saying a word — we trust it may be a word in 
season — to all persons interested in this matter. We believe 
there is now an opportunity of effecting a settlement of this 
question, with great benefit to all. If each party is disposed 
to approach the question in a fair spirit of compromise, and 
with an earnest wish to meet the opposite interests frankly 
and honourably, a great boon may be conferred on the 
Public, with large gain to many and but slight incon- 
venience to any one. It is now practicable to adjust all fair 
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and reasonable claims satisfactorllj and In a good spirit* 
This may not always be possible. If the present good oppor- 
tunity be lost, if extravagant demands are made by lord, by 
tenant, or by steward — a spirit will be roused that will 
not be so easily dealt with ; and the measure will be accom- 
plished (for of that we have no doubt), but roughly and 
probably unjustly. We say this with a full knowledge of 
the whole case, and with a sincere wish to deal considerately 
and patiently with all. 



ART. XL—LAW AMENDMENT AND THE JUDGES 
OF THE SUPERIOR COURTS. 

When the race of Plantagenet sat upon the throne of 
England, the union of the Sovereign with his great Barons 
was suflScient to overbear all resistance ; and the open empire 
of force left comparatively little necessity for the exercise of 
fraud. The King governed his realm and punished his 
enemies neither by servile Parliaments, nor corrupt Judges, 
but by the power of the stronger. 

The Sovereigns of the House of Tudor found a complying 
Parliament their most ready instrument ; and a King who 
could procure the passing of any statute, which he chose to 
dictate, had no occasion to resort to a tampering with the 
administi^ation of justice. But under the House of Stuart, 
though the claims of the Crown were theoretically more ex- 
tensive than under the Tudors or Plantagenets, the House of 
Commons had emancipated itself from Court influence. Led 
by the ablest lawyers in the country, it could not be cajoled 
or overreacbed like the unlettered councils of former days, 
nor could it be terrified and overawed like the miserable 
puppets of Henry the Eighth. Hence the power to compel 
obedience by naked force, or to direct the course of legislation, 
being withdrawn from the Crown, nothing was left but to 
corrupt and pack those to whom was entrusted the interpre 

VOL. XV. B B 



366 Law Amendment and 

tation and administration of the laws ; and we find the system 
of tampering with the administration of justice, and removing 
honest to make way for unscrupulous Judges, prevailing 
more and more till the reign of James the Second, at which 
period, like other abuses, it reached its utmost development. 
The prerogative of the Sovereign is part of the Law, the 
Law was declared by the Judges, and the Judges were 
removable at his will. What wonder then that promotion to 
the Bench should be confined to those whose views of prero- 
gative were acceptable to the King, and that the slightest 
faltering in this course should have been punished by imme- 
diate degradation? It is really wonderful that so many 
sound constitutional doctrines should have been laid down by 
persons holding office at the pleasure of the Crown, and that 
the spirit of freedom should have survived for six hundred 
years the existence of so powerful an instrument of tyranny. 
The first effect of the Revolution was to deprive the Crown of 
all power of removing Judges, and to vest this important 
prerogative in the two Houses of Parliament. This enact* 
ment was levelled at the gross tampering with the Bench of 
Justice which had disgraced the two former reigns, in which 
Jeffreys was made Judge in order to condemn Algernon 
Sidney, Saunders to disfranchise the City of London, and 
Herbert to establish the dispensing power. The independent 
position conferred on the Judges has saved them from being 
made the tools of the Crown ; and, with some few exceptions, 
from the contrary temptation of making the discharge of the 
duties of the Bench a means of obtaining popular applause. It 
has also secured a pure and impartial administration of justice ; 
and by placing the Judge beyond the reach of political 
temptations, has increased the confidence of the Public in hia 
integrity. 

It seems very ungracious to attribute any evil effects to an 
institution which has been attended with such admirable 
results. But we are bound to express the opinion that the 
absolute liberty and impunity from all supervision or correc- 
tion enjoyed by our Judges, together with much good, has in 
it also no inconsiderable alloy of evil. In our anxiety to 
shield the Judges from corrupt influences, we have in some 
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degree raised them above that from which no body of men 
whatever, in a free countrjr, should be exempt — the influ- 
ence of public opinion. It is to be feared that some of these 
dignified magistrates occasionally indulge in sallies which, 
though sure to provoke the laughter of a crowded court, do 
not tend to create respect for the judicial character, and 
in a freedom of observation and censure such as a class 
of persons whose tenure of office was less secure would not 
venture to employ. This, however, is but a trifle compared 
with the graver offence into which the Judges as a body 
have fallen ever since the reformation of the law has been 
attempted — the offence of employing their high and irre- 
sponsible position as a means of ridiculing, thwarting, and 
counteracting the best meant and best executed attempts at 
improvement. The utter abandonment of scientific legal 
education in this country has tended to narrow the study of 
the lawyer to our own municipal code. The result is, that 
we mistake antiquity for truth, and the maxims of a bar-- 
barous age for the perfection of reason. In no class of men 
has the conservative spirit been so strong as in English 
lawyers. Of that dass, with its merits and its defects, the 
Judges are the appropriate type. Long after all impartial 
inquirers were convinced of the necessity of modifying our 
Penal Code, they clung to each and all of its provisions 
with desperate tenacity ; and every attempt which has been 
made to improve the enormous deficiencies of our municipal 
law has been felt and looked upon by the judicial order as 
an attack upon their dignity and an inroad on the integrity 
of that system whose details they have spent so many years 
in mastering. This can create no wonder, and ought not to 
be severely censured. So much is demanded from a Judge, 
that it is said to require twenty of the best years of his life 
to acquire the requisite amount of learning. Our Judges 
have been, in general, able, impartial, learned, and indepen- 
dent ; and we must not repine if they have also been wedded 
to antiquated prejudices, and utterly unable to appreciate the 
merits of any system besides our own* Every profession has 
its besetting weakness — naval and military men, trained 
under a system of absolute command, have often too little 
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respect for the complicated and balanced provisions of civil 
government ; medicine is accused of daring and dangerous 
speculations ; the clergy have leant to doctrines adverse to 
civil liberty ; and it cannot be wondered at that the sages of 
the law should have an undue reverence for the least defen- 
sible principles of the science of which they are the professors. 
Hanc veniam petimusque damusque vicissim. 

We do not, then, very seriously complain of the highly 
conservative opinions which have ever characterised the 
English Bench. It certainly would have been gratifying to 
those who are anxious to discover in the Judges not merely 
professional adepts, but persons possessing enlightened views 
of Jurisprudence, to have "been able to record any important 
alteration of the law against which the whole weight of their 
authority has not been enlisted, and to have found them not 
invariably the last to admit the necessity of improvements 
long demanded by the spirit of the times before they were 
conceded. It would have been satisfactory to know that 
their influence had not been uniformly exerted to counteract 
the benevolent exertions of Sir Samuel RomiUy, to mitigate 
our sanguinary Criminal Code ; that they had been able to 
appreciate what Judge Jeffreys fully admitted, the hardship 
of denying a prisoner the benefit of Counsel, or that they 
had sanctioned with their approbation the greatest legal 
reform of our times — the institution of County Courts. But 
these things are not to be ; and we have no right to complain 
of conscientious though manifestly erroneous opinions. What, 
however, we do complain of is, that in these latter days in 
which reforms have become more frequent and more sweep- 
ing, the Judges, as a body, not only entertain opinions 
directly at variance with the wishes of the nation, but place 
themselves in a position of marked antagonism to the onward 
progress of Legal Amendment. The mind of the nation is 
earnestly set upon obtaining cheap justice ; yet no jest is so 
palatable in Westminster Hall as one levelled at this fair and 
reasonable desire. It is impossible to mistake the spirit in 
which every act designed for the amendment of the law is 
received — the sneers, the sarcasms, the violent prejudice, the 
undissembled hostility with which it is encountered, the 
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narrow cayilling and unfair animus in which it is Criticised. 
So far from seeking to carry out the intention of the Legis* 
lature^ the Courts look upon statutes intended to reform the 
law as dangerous invasions of their peculiar province^ and as 
mandates which are only to be obeyed when they cannot^ by 
possibility, be eluded. Where the words are too plain to 
admit a doubt, the policy of the measure is carped at, and 
the Legislature is too often held up to contempt in the very 
Courts entrusted with the administration of its laws. If 
any construction, however forced, can be suggested, which 
would either tend to defeat the policy of the law, or to ex- 
tract from it a conclusion notoriously contrary to the in- 
tention of its framers, such a construction is caught at with 
avidity, and sustained with perverse ingenuity. If nothing 
of this kind can be effected, it is sought to render the law 
unpopular, by annexing to it incidents not indeed necessarily 
connected with it, but such as are likely to create aversion in 
the public mind. We do not scruple to say, speaking gene- 
rally, no two things can be more utterly different than the 
spirit in which laws for the reformation of legal abuses are 
framed, and that in which they are interpreted and adminis- 
tered. Unfortunately, the history of a single Act of Parlia- 
ment, and that one which has only been in force three 
months, will furnish us with ample pi'oof and illustration of 
every thing which we have asserted. 

It is well known, that the recent Act for admitting the 
evidence of parties was, in common with every other legal 
improvement of late years, very displeasing to a very large 
majority of the Judges of Westminster Hall. Fortunately, 
however, a long experience had taught Parliament that to 
bow to this censure would be to deprive the country of 
almost all useful legislation on such subjects, and notwith- 
standing the disapproval of the Judges, this excellent bill 
passed into a law. The Judges announced their intention 
of giving it a fair trial, which is probably the least which 
could be expected from persons bound to administer the law 
as they find it. It is very curious and instructive to mark in 
what this fair trial consisted. The first attempt, was to force 
upon the Act, we cannot say a construction, but rather an 
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additional daiue, virtoally repealing all the rest, to the 
effect, that penons, however respectable and honest, giving 
evidence in their own cases, were to be treated by janes as 
approvers, and utterly disbelieved, unless their evidence were 
corroborated in some material point. Now as no one will 
call a party to prove that which can be established by an 
indifferent witness, the principle value of the evidence of 
parties consists in the proof by them of matters in which 
corroboration is, for the most part, impossible. Had this 
gloss, therefore, succeeded, the result would have been to 
render the law almost a dead letter; but the suggestion 
produced a feeling which could not be mistaken, and having 
no colour of law or justice to support it, fell to the ground. 

We may also remark in this place the extreme difficulty 
found in inducing the Judges to give effect to the clear and 
explicit words of the section, permitting the inspection of 
documents. 

The language of the Act being too clear and unambiguous 
to admit of repeal by way of construction, the next device 
resorted to was, to get up a reign of terror which might de- 
ter parties from having recourse to its provisions. Judges 
who had been in the habit of observing for years those flat 
and gross contradictions so constantly found between the 
testimony of witnesses apparently indifferent, without giving 
effect to the statutory provisions which enabled them to 
direct an indictment for peijury, were suddenly seized with 
horror and indignation when they found the same discrepan- 
cies existing between the statements of plaintiff and defends 
ant. Luckily, a new Act had passed, which facilitated the 
direction of an indictment in such cases, but left that direc- 
tion to the discretion of the Judge, not to be exercised 
unless he should be convinced of the guilt of the witness. 
Under these circumstances, in every case of contradiction 
between plaintiff and defendant, the Judges hit upon the 
expedient of bewailing to the jury the distressing predica- 
ment in which they were placed by being obliged to disbe- 
lieve one of the parties, and of delegating to them the discre- 
tion entrusted by the statute to the Judge. Under this 
system both parties were detained in Court till the verdict 
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was deliyered^ to show how completely the Judge abandoned 
the discretion he ought to have ezercifled, and the loser was 
immediately oonmiitted to take his trial for perjury. In one 
instance the losing party, who had been thus committed, 
moved for a new trial ; and in the course of the argument 
the Judge who tried the case stated that he did not know for 
which side the verdict ought to have gone, and that very 
likely both parties were innocent, having been deceived by 
one of the witnesses. 

Now we ask how is it possible for any law, however care* 
fully framed and wisely devised, to overcome such interpre- 
tation and administration as this. Nor is this an isolated 
instance. It would be easy, but it is unnecessary, to adduce 
a number of similar cases with reference to other recent 
Acts of Parliament. In ancient times the Judges were 
more liberal than the Legislature, and we find them repeal* 
ing the statute Dedonis and astute to extend by construction 
the narrowness of Acts of Parliament. Now the situation is 
reversed ; the Judges and the Legislature are still at war, 
but the struggle is not to extend but to curtail the liberal 
provisions of our statutes. We would earnestly entreat 
these learned personages to consider in what such antagonism 
must end. They have already the mortification of seeing 
that their adherence to undoubted abuses has deprived their 
opinion of much of the weight which its expression would 
once have carried. Nor can they afford to be such rigid 
critics of the legislative efforts of others. Lord Tenterden's 
extension of the Statute of Frauds contains one section 
which is absolute nonsense, and the only great alteration 
in our Law during the last twenty years which has utterly 
and entirely failed of its object, is the code of new rules pre- 
pared by the Judges themselves. 

It is quite impossible that the Reform of the Law can be 
carried out unless it receives its fair share of support from 
the Courts of Westminster Hall. Reform the Public is 
determined to have, and it will not be turned aside from its 
purpose by the opposition of even the most elevated and the 
least responsible of its servants. The judicial order enjoys 
an immuni^ from popular and political influences possessed 
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by no other class of persons in this country'. The best 
advice which can be tendered them is not to push the advan- 
tages of their position too far. They cannot arrest the 
course of Legal Beform^ but they can and will> unless they 
act with more caution, raise the question how far it is worth 
while to place it in the power of any body of men to coun- 
teract with impunity the will of the Parliament and the 
people. It is not enough that the administration of justice 
should be uninfluenced by fear or favour : we have a right 
to require that the Law should be expounded and applied in 
the spirit in which it is made. The day has gone by when 
popular liberty was identified with the privileges of Parlia- 
ment, and the Courts gained an easy victory over the House 
of Commons. But they are now unadvisedly entering on a 
struggle of a different and more arduous nature. Let them 
once succeed in convincing the Public that measures of sub- 
stantial improvement are not safe in their hands, and a 
remedy will speedily be found. Possibly the constitutional 
power of the two Houses may be called in to correct indivi- 
dual aberrations, or the whole question of the tenure and 
responsibility of judicial oflBce may undergo a complete 
revision, whose end it is not easy Jo foresee. We sincerely 
trust the day is far distant when an English House of Com- 
mons may be called upon to consider the questions so often 
discussed in America, and that the discretion of our Judges 
may render any alteration in the mode of their appointment, 
or in the tenure of their oflSce, as needless as it would un- 
doubtedly be ungracious and unconstitutional* 



ART. XII. — NUMBER XXIX. 

We are rather proud of our last Number (No. XXIX.). The 
case required strong medicine, which it was our disagreeable 
duty to administer; but the eflfect has been marvellous. We 
do not wish to say one word in a spirit of triumph or undue 
exultation ; but with respect to some venerable and worthy 
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persons to whom we then alluded, and who have since given 
such remarkable signs of life, we must borrow inspiration 
elsewhere to describe correctly what has happened* We had 
indeed to deal some severe blows — 

Stricto Medea recludit 
Ense senis Jugulum ; Teteremque ezire cniorcm 
Passa, replet luccis. Quoi postquam combibit ^son, 
Aut ore acceptos aut Tulnere, barba comcque, 
Canitie poslta, nigrum rapuere colorcm. 
Piilsa fugit macles ; abeunt pallorque situsque ; 
Adjectoque cavae supplentur sanguine Tens ; 
Me&braque luxuriant. JE»on miratur, et oUm 
Ante quaier denos hune sc reminhcitur antios. 

Met vii. 285—293. 

In the firat place, the Benchers of the Inns of Court have 
shown decided symptoms of rejuvenescence. At the time 
that this is written, we have not in our possession the Plan of 
Legal Education proposed by these high authorities, but from 
the information that we have received, we have good reason 
to believe that this time it will be a considerable advance on 
any former proposition, and that it may even supply the de- 
mands which have now been made by the Public in a tone 
which is not to be mistaken : in short that a Law University 
is to be founded, and to be endowed by the revenues of the 
Inns of Court. 

The necessary requirements have been indicated elsewhere* 
in this Number, and we do not think that less than these will 
now be accepted. The scheme of the Benchers, when it comes 
before us, shall receive at our hands the most respectful at- 
tention. We shall hail the triumph of an Intelligent minority 
in each Inn over an obtuse if not an interested majority ; but 
still we must receive sufficient security that the experiment 
will be fairly and honestly tried; that a real examination 
shall be made before any Law degree is conferred ; that the 
examining power shall be entirely distinct fronii the power 
that confers the degree; and that all that is proposed to be 
done is done with sufficient promptitude. 

** Great Bektham*s ^ shade complains that we are slow, 
And Wtse*s' ghost walks unavenged amongst us.** 

* A Bentber of Lincoln's Inn. ^ Chairman of Com. Log. Ed. H. C. . 
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The Benchers of Lincoln's Inn have recently been re- 
minded of their duty by a learned lecturer^, who, as he dis- 
coursed of former times and recalled their trust to their 
recollection, may have also brought to their remembrance 
the Picture that hangs in their Dining Hall, which tells the 
sacred story of one who reasoned of Bi6HT£OUSN£SS, Tem- 
perance AND Judgment to come, and of a Jui>G£ who 
trembled ; and if the worthy Benchers will search a familiar 
commentary on that picture and on Hogarth's own Travestie 
of it, they may chance to find their own situation not un- 
faithfully described. Of this we are satisfied, ttat the pre- 
sent mode of election to the Bench of the Inns of Court 
cannot much longer be endured ; and that ^son's amazement 
at finding forty years struck off his life in one moment could 
riot have been greater than will be that of many an old 
comatose Queen's Counsel in finding that he is expected as 
Bencher to lead the van in superintending the education, and 
in presiding over the future destinies of the Bar of England. 

As, however, we prefer retaining the sanction of old in- 
stitutions wherever this is possible to setting up new ones, 
it will be our earnest wish to support the scheme promoted 
by the Inns of Court, if by its means the real end in view can 
be obtained. 

The Benchers are not the only gentlemen of a certsdn age 
who have imbibed the magic draught, who have, in fact, taken 
our medicine to their advantage. Our friends, the Council 
of the Incorporated Law Society, have also shown signs of 
rejuvenescence not to be mistaken. They have recently 
given their days and nights to Law Reform, and have (11 
Dec. 1851) sanctioned a Report on Equity Procedure highly 

. ' A Lecture on the Early History and Academic Discipline of the Ims of 
Court and Chancery, delivered before the Benchers at Lincoln's Inn, on the 
20th Nov. 1851, by John Fraser Mac Queen, Esq., Barrister. The passage we 
refer to is as f<IVlows : ** In ancient times, that is, down to the seventeenth eem 
tury, the call to the Bar was not by the Governors or Benchers, but by the 
Reader of the Inn ; who examined the candidates, and advanced or kept them 
back according to their deserts. The Judges in general paid regard to the cer- 
tificate implied in the call, because the call was not a matter ofeourstt hut involved 
investigation. When the Judges surmised that the call was a mere formality, 
they refused to recognise it, and thus all mischief to the public was easily 
prevented." (p. 14.) 
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creditable to their Society. This can only be regarded as a 
great step in the march of Law Amendment. In this Report 
the Judge-Masteb principle is completely reasoned out 
and vindicated. We will not disguise our satisfaction at this 
Report ; we frankly say, that there are no persons with whom 
we would more heartily co-operate in the cause of Law Amend- 
ment than with experienced and liberal-minded solicitors, 
and there are many in whom both qualities are united. Let 
them then go on as they have thus commenced ; let them 
find their true interests and that of their own branch of the 
Profession, in furthering the interests of the Public, and ob- 
taining for both, laws well defined, cheap and speedy justice 
founded on a good and uniform procedure, and a sound and 
satisfactory mode of dealing with the transfer of land. We 
do not now despair of their valuable aid in all these matters. 
In fact, we daily receive proof of the growth of this feeling 
among solicitors. If we wanted further evidence, we might 
refer to the Report of the Manchester Law Association, 
agreed to on the 9th Jan. 1852, which is entirely to our 
mind, and could not have more completely expressed our 
own sentiments had we written it ourselves. This Report 
calls, amongst other things, for **a well-digested plan of local 
registration, calculated to simplify titles to land, and to 
reduce the expense of conveyancing ;" and objecting to the 
Registration Bill of last Session as it came down to the House 
of Commons, for reasons in many of which we fully concur, 
it admits that ^' a general feeling existed among the members 
of the Legislature in favour of some plan of registration ; for 
facilitating the transfer of land, and of reducing the expenses 
of conveyancing;" and they thus conclude^ this able docu- 
ment : — 

" Law associations will become more and more useful as the 
defects of existing systems will become patent to the intelligence 
of the age. The law is in a state of rapid transition, and lawyers 
should assist if not direct the course of reformation. Few of the 
solicitors, considering the talent and resources of the body, actually 
legislate in the House of Commons, but out of doors they do in- 
fluence legislators. Let their efforts be anxiously devoted to the 
great cause of legale and so of social and of moral improvement^ to 
the prudent reform of acknowledged evils, and to the prevention 
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ofhcuty and itt^onsidered innovations. It is certain that no true 
lawyer will regard that as an evil, which^ by elevating the tone oj 
society at large, of necessity raises his own, and makes at once 
more necessary and more acceptable to the community amongst 
whom he dwells, the services of a learned and liberal profession." 

We do not know when we have lately seen any document 
80 much in accordance^ as well with our own views repeatedly 
expressed^ as with sound policy, as this Keport. Coming from 
a body of the Profession so numerous and intelligent as the 
Manchester Law Association, it is highly important. We 
hope then to find, not only eminent solicitors Individually, 
but the bodies representing this class of the Profession, in the 
van of the Law Reformers ; that so far from opposing any 
attempts at amending our laws, they will put them down only 
by producing better and more useful measures. For years we 
have endeavoured to prove that this is their only safe policy ; 
that any other course is most injurious to their best interests ; 
that the true friends of the Profession are those who would 
thus elevate them in public estimation. These views we 
believe, will soon regulate all future proceedings, and those 
who withstand them will be displaced and left behind as 
laggards In the race. 

In the language of the Manchester Report, no wise lawyer 
will regard as an evil the elevation of the tone of society at 
large and his own consequent elevation. Whether purely 
narrow-minded or sordidly narrow-minded, the day has 
arrived when another policy is required, and must be pur- 
sued to preserve the very existence of the Profession. 

So far then we feel proud of No. XXIX. But we have yet 
another effect to state, which, to say nothing of the redress 
of minor points to which we may hereafter advert, has fol- 
lowed its publication. We there told the Bar that It had 
sufficient power in itself to assert Its true position. This 
appeal has been met by the production of the Report, which 
follows this Article, and which shows, as It appears to us, that 
a new era for the Bar has commenced, which will be attended 
by most important results to the Public. This Report will 
require careful consideration : there must be no rashness, but 
a great truth is to be developed, and for Its development 
we ask only **a fair field and no favour." 
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ART. Xin. — REPORT OF THE SOCIETY FOR PRO- 
MOTING THE AMENDMENT OF THE LAW. 

THE BAR, THE ATTORNEY, AND THE CLIENT. 

A Special Committee was appointed to consider the 
present relation between the Barrister, the Attorney, and the 
Client ; and to report whether any, and what, alterations can 
be made therein, with advantage to the Public. 

REPORT. I 

Your Committee, on entering upon the comprehensive 
subject referred to them, have sought to ascertain the pre- 
cise nature of the relation which exists by force of any 
positive law, or of any rule of professional etiquette, or of 
any usage, between a client, the barrister, and the attorney, 
and have then proceeded to inquire ; — whether clients 
should be permitted to consult or retain barristers, either as 
chamber counsel or as advocates, without the intervention of 
attorneys; — whether the statutory enactment which pro- 
hibits barristers from practising in the County Courts, 
** unless instructed by an attorney," ought to be upheld ; — 
whether attorneys should be allowed to act as advocates in 
the Superior Courts ; — whether any alteration should be 
made in the existing regulations with respect to attorneys 
becoming barristers, and barristers becoming attorneys ; — 
whether any alterations should be made in the law which re- 
gulates the legal liabilities of barristers and attorneys respec- 
tively in cases of gross negligence, and breach of confidence ; 
and, lastly, — whether a Bar Institute or Faculty of Advo- 
cates should be established, invested with the power of 
superintending the admission of members to the Bar, and of 
investigating and punishing cases of professional misconduct. 

The question of the remuneration of barristers and attor- 
neys is reserved for a separate Beport* 

> This Report has been presented, and is ordered to be received on Feb. 23. 
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By the Common Law^ members of the Bar are alone en- 
titled to practise as advocates^ pleaders, or counsel in our 
Secular' Courts ; and various ordinances, still in force, ex- 
pressly prohibit any one who has not attained the degree of 
Barrister-at-Law from practising as an advocate in the Su- 
perior Courts, or before the Justices of Assize.* 

The members of the Bar being invested by the Common 
Law with these important rights, a corresponding and 
equally important liability attaches to them, which precludes 
them from refusing their aid to any one who formally 
demands their services. This liability has in former times 
been so clearly recognised, that several cases are mentioned 
in the books, in which the Judges have peremptorily com- 
pelled counsel to act for a suitor.^ Indeed, in the instance 
of pauper suitors, and in several other matters, the Legislature 
has expressly empowered the Courts to assign counsel to 
conduct the cause.' 

The duties devolving upon barristers at the present day 
consist in advising on questions of Law and Practice, in 
preparing legal instruments, in drawing pleadings, and in 
advocating the causes of suitors in Courts both Civil and 
Criminal ; and these various duties are performed under the 
control of the Judges of the Superior Courts and of the 
Benchers of the several Inns. 

The profession of an attorney, though indistinctly alluded 
to in several earlier Acts*, may be said to date its exist- 
ence from the statute of Westminster 2. c. 10., which was 
passed in the year 1285. By that 4Statute attorneys were 
permitted to prosecute and defend any action in the absence 
of the parties to the suit. The practice thus sanctioned of 
appearing by attorney soon became frequent, and we learn 
from the preamble of an act, passed in 1402^^ that there were 

' See Orders of the Frivy Council and Judges for the regulation of the Inns 
of Court, 16 £liz. 1.574. Dugd. Orig. Jud. 312. 

. ' See Paston o. Genney, year-book, 1 1 £dw. 4. fol. 2. pi. 4. cited in Ap- 
pendix to Manning*s Servient ad legem^ p. 230. Viner's Abridgment ; Pauper, D. 

• 11 H.7.C. 12. 

• See Stat, of Merton, c. 10., passed in 1260; stat. of Westminster, L c. S3., 
passed in 1275 ; stat. of Gloucester, c. 8., passed in 1278. 

• 4 Hen. 4. c. 18. 
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then '' a great number of attorneys ignorant and not learned 
in the law, as they were wont to be before this time." To 
remedy this evil, the act ordains, *' that all the attorneys 
shall be examined by the justices, and by their discretions 
their names put in the roll ; and they that be good, and 
virtuous, and of good fame shall be received, and sworn well 
and truly to serve in their offices." 

A rule of the Court of King's Bench, of 1615 ^ describes 
the province of attorneys at that time to be " to put in 
records, and to appear for clients at the Assizes in such 
records in which they were named attorneys before the 
Justices at the Assizes, and to be prepared to inform the 
counsel of their clients and masters in that behalf." 

In more recent times the practice of attorneys has been 
gradually extended to various other offices; such as those of 
scriveners, money brokers, stewards, receivers, and legal and 
confidential agents in family matters ; while, a series of statu- 
tory enactments has conceded to them an extension of their 
exclusive privileges to proceedings in all Courts of Law and 
Equity^, and a right to exercise several functions which, at 
Common Law, appertain peculiarly to the province of Counsel. 
Thus, they are expressly authorised' to prepare deeds, con- 
veyances, and other legal instruqients ; they have concurrent 
audience with the Bar in the Bankruptcy Courts^; and owing 
to the peculiar wording of a clause in a recent statute ^ they 
occupy in the County Courts a still more favourable position. 

Such being the relative functions of the two branches of the 
Legal Profession, your Committee have proceeded to investi- 
gate a practice, commonly resorted to at this day, of clients 
consulting and retaining barristers only through the interven- 
tion of attorneys. This practice, excepting in the County 
Courts, where a barrister is by statute prohibited from 
appearing for his client, "unless instruoted by an attorney," 
b not founded on any positive rule of law, as was distinctly 

> Reg. Gen. Easter T. 18 Jac. 1.^ 

* See the 6 & 7 Vict. c. 73., commonly known as the Attorneys* Act. 

* See 44 Geo. S. c. 98. sec. 14. 

* 12 and IS Vict c. 106. sec. 247. 

* 9 and 10 Vict e, 95. sec. 91. 
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determined in the recent case of Doe dem. Bennet v. 
Hale Sin which all the old authorities are reyiewed* In- 
deed, it has never been doubted that in conveyancing or in 
criminal cases a barrister may by the Common Law be 
retained directly by the client ; and as it has been laid down 
that he cannot withhold his services when a retainer is ten- 
dered, it seems to follow that before this doctrine can be 
narrowed by a condition that such tender shall be made only 
through an attorney, some long established rule of profes* 
sional etiquette or immemorial usage to that effect must be 
shown to exist. Your Committee have been unable to 
discover any such rule or usage. 

They find, however, that there is a prevalent impression 
amongst the Public and the Profession, that a client cannot 
with propriety retain or consult a barrister save through 
an attorney ; and that this notion has given rise to a very 
general practice of resorting to the attorney in the first in- 
stance, — a practice which they have endeavoured to trace to 
its origin. 

The historical records of the 17th century show that this 
practice had not then become usual. 

In Lord Campbell's Life of Sir Mathew Hale*, will be 
found the following passage : — " He did not take the profits > 
that he might have had by his practice, for in common cases, 
when those who came to ask his counsel gave him a piece, he 
used to give back the half, and to make ten shillings his fee 
in ordinary matters that did not require much time or study." 
Lord Campbell adds in a note, " At this time the client con- 
sulted the barrister in person, and paid him the honorarium 
without the intervention of attorney or clerk," 

In Roger North's Life of Lord Keeper Guildford, it is 
stated that soon after his being called to the Bar, " he began to 
feel himself in business, and as a fresh young man of good cha- 
racter, had the favour of divers persons that out ©f a good will 
went to him, and some near relations." He was once asked if 
he took fees of such. " Yes," said he, " they come to me to 



* 15 a B. Rep. 171. 

• See Lord CainpbeU*8 Lives of the Chief Justices, toI. i. pp. 585, 586. 
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do me a kindness, and what kindness have I if I refuse their 
money 7"^ In those days, indeed, counsel seem to have been 
almost universally resorted to for legal advice in the first 
instance, before the rbk of a lawsuit was incurred ; and the 
barrister who was consulted took care himself to examine 
into the evidence in order to avoid mishaps. '' One thing," 
the Lord Keeper's biographer observes, '* was principally his 
care, which was to take good instructions in his chamber. 
He examined carefully the issue, as the pleadings derived it, 
and perused all the deeds if it were a title, and not seldom 
examined the witnesses if it were a fact ; by this he was 
enabled to make judgment of th# cause, and to advise his 
client as to going on or not."^ In another passage Boger 
North observes, " nor can I say upon my memory how many 
families of nobility and others, having once made use of his 
advice, made him afterwards arbiter of all their concerns."^ 

From the insight into the manners of the seventeenth 
and eighteenth centuries, which contemporaneous dramatists 
and poets afford, ample proof exists that during that period 
clients were in the habit of retaining and consulting counsel 
directly. Wycherly, who was educated for the Bar, and for 
many years a resident in the Temple, draws, in ^^ The Plain 
Dealer,"* a humorous picture of a litigious widow, with suits 
in every Court in Westminster Hall, instructing her counsel 
personally, and evidently annoyed at a solicitor offering his 
services to one so capable as herself of choosing her own 
counsel. 

Steele, who, although not himself bred to the Law, lived 
much amongst lawyers, affords another instance of the then 
professional practice, in his comedy of ** The Conscious 
Lovers," where Mrs. Sealand's counsel, Serjeant Target, and 
her intended son-in-law's. Counsellor Bramble, are made to 
meet at her house to arrange the preliminaries for the mar- 
riage settlement. 

Further instances may be found in the '^ Spectator," and in 
other works of the period. Pope shows the then prevalent 

» P. 34. » P. 46. » p. 55. ♦ Act III. Sc. 1. 

VOL. XV. • CO 
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practice, in his imitationof Horace, insenbed to Mr.lPorteSCTie, 
an eminent barrister : — 

*' Tim'rous by nature, of the rich in awe, 
I eome to counsel learned in the law ; 
Tou'U give me as a friend both sage and firee 
Advice (and as you used) without a fee." 

The story of Sarah, Dnchess of Marlborough, sending to 
her counsel, Mr. Murray (afterwards Lord Mansfield), a re- 
tainer with a fee of a thousand guineas, of which the future 
Chief Justice returned the Duchess 996, with an intimatioii 
that the *^ professional fee with a general retainer couM 
neither be less or more than five guineas,'' is well known. 

These instances, and they might be multipfied to almost 
any extent, prove to demonstration that the present practice 
is of comparatively recent origin* In early times it was 
utterly unknown ; at a later period it was only partially 
recognised ; and even during the last century it was not fully 
established. It is, therefore, girt about by no halo of an- 
tiquity, and it must stand or fall by its own intrinsic merit& 

Your Committee further find, that even during the present 
century, and at the present moment, the ancient practice, 
which allowed the client to communicate directly with his 
counsel, has not been wholly discontinued. Numerous well- 
authenticated anecdotes which have come to their knowledge 
satisfactorily prove that very many eminent barristers, who 
are either still living, or who have only recently died, have 
availed themselves of that practice. Lord Brougham may 
be mentioned as a striking example; for in the year 1824, 
when he was a leader of the Northern Circuit, and was 
threatened with loss of practice by a combination of attor- 
neys opposed to his schemes of Law Beform, he d^eated liuit 
combination by publishing his intention of affording his 
counsel and advocacy to such lay clients as should directly 
seek his aid. In this resolution he was supported by the 
Cir6uit, who, with a view to relax any contrary rule of eti- 
quette, directed their records to be searched, when no trace 
of any such rule was found to exist. The present Lord 
Chancellor is ^also known, at least on one .remarkable occa- 
sion, to have advised a client, and that client a lady, without 
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the interpoation of any attoniej r mA the late Mr. Baron 
BidiardfiOD, when at the Bar^ repeatedly communioated with 
mercantile men, who came direct to consult him on legal 
qnestions of delicacy connected with their affiiirs. The late 
liord Abinger, too^ whom few men will think of charging 
with nnprofeasional conduct, is known on several occasions to 
have ^ven his advice to, and received his fee from, clients, 
without any intervening attorney ; and one instance is par- 
tieularly remembered £rom the faot» that the advice was 
given, and the fee received, in a room in Brookes' Club. 

Wiib respect to the limits of the suiq)osed rule of etiquette, 
your Committee have been unable to obtain any precise in- 
formation. On the one hand, some members of the Bar 
have stated that they consider it inconsistent with '^ etiquette" 
for a barrister in London to receive papers from a country 
attorney, unless they come through his London agent ; but 
on the other, your Committee have been assured, by gentle- 
men of high reputation as lawyers, that they do not consider 
it unprofessional to aid the public by advice, without the 
intervention of an attorney; and, indeed, some gentlemen 
have intimated their opinion that barristers are not, under 
ordinary circumstances, justified in refufidng to clients their 
professional aid, either ^ counsel or as advocates, though no 
attorney be engaged. The attention of your Committee has 
been idso called to the well-known fact, that in criminal 
cases counsel are constantly retained without the intervention 
of an attorney, and that wiUs and settlements are frequently 
drawn under instructions received directly from the client. 

Such being, as far as your Committee have been able to 
ascertain, the actual relation at present existing between bar- 
rister, attorney, and client, in the conduct of legal business, 
they now proceed to consider whether any alterations may be 
made therein with advantage to the public; and the first 
question to which they will address themselves is, whether 
clients should be permitted to consult or retain barristers, 
either as diamber counsel or as advocates, without the inter- 
vention of attorneys. Li other words, is it expedient that 
the present practice should be annulled ? 

Now, the arguments in its favour appear to be the foUow- 
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ing ; first, it is contended that it has the effect of preserving 
the dignity of the Bar ; next, that it insures the indepen- 
dence of that body ; and thirdly, that it promotes its morality. 
It is then urged, that the abolition of the practice would be 
greatly injurious to attorneys ; that it would violate a tacit 
understanding between the two branches of the Profession, 
and would thus be inconsistent with good faith; that it 
would cause an unseemly squabble between barristers and 
attorneys ; that it would not benefit the public, as barristers 
would be unable, without the assistance of attorneys, to 
elicit the real facts from clients; and as clients would be 
unable, without the like assistance, to ascertain the com* 
potency of barristers; and that, notwithstanding the abo- 
lition, the legal business of the country would continue to 
flow in the same channels as at present. Your Committee 
believe that the above is a fiur statement of all the reasons 
advanced by those who are opposed to any relaxation of the 
existing practice ; but as they have not in their deliberations 
had the assistance of any of those members of the Society, 
whose position as attorneys would have rendered their co- 
operation most valuable, it may possibly turn out that the 
arguments in favour of the present system, as stated in thia 
Report, may be less complete than they would otherwise 
have been. 

Reverting, however, to the arguments themselves, your 
Committee confess that they have not been much struck 
with the force of any of them. The diminution of the 
dignity of the Bar can scarcely be placed in competition with 
the interests of the public ; and, even were it otherwise, it 
would be difficult to discover how a barrister's dignity can 
be diminished by enabling him to communicate directly with 
his client. The maxim <^omne ignotum pro mirifico" may 
possibly find some countenance in the courts of princes, but 
there is little cause for fear lest the familiarity induced by 
an interview between a suitor and his counsel should breed 
contempt. The true dignity of barristers is c6-extensiv& 
with their utility ; and no measure which increases the ona 
can dimmish the other. 
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Neither could the independence of the Bar be placed in 
any jeopardy by abolishing the present practice- 
It is not very easy to understand the exact meaning of the 
assertion, that the more direct access of the client to the bar- 
rister will compromise hb independence. Zn one sense, no 
professional man can be said to be independent, since all must 
ultimately rely on the favour of a public more or less extended. 
In this sense, the alteration of the practice will leave the 
position of the Bar as it found it. If, on the other hand, it be 
meant that the alteration of the practice will reduce the social 
position of the barrister below its present grade, no appro* 
hension can be more unfounded. The independence, in this 
sense, of a profession, is regulated chiefly by the number of 
persons in whom its patronage is vested. If these be nume- 
rous, it is comparatively a matter of indifference to offend any 
of them; if few, their displeasure must be averted at any cost. 
So long OS authors relied on patrons, they were a servile and 
dependent class; but since they have found that the best 
patron is the public, they have risen in self-respect and 
position. Precisely the same reasoning applies to the Bar. So 
long as they look only to a single class for employment, their 
Independence is exposed to many dangers ; but the moment 
they are brought into contact with the public, they have a 
resource against any sinister influence in an appeal to its 
sympathies, such as was so successfully made by Lord 
Brougham. 

Those who think that the present practice is favourable to 
the morality of the Bar, rely on the argument, that if fraudu- 
lent claims or defences are to be set up, witnesses tampered 
with, or any other species of mal-practice resorted to, it is now 
necessary to find both an attorney and a barrister who are 
jointly ready to lend themselves to such chicanery ; whereas, 
under the supposed alteration, either one or the other will alone 
be sufficient. Unfortunately, this check is of little practical 
force. Unscrupulous practitioners are endowed with an in- 
stinct which enables them readily to recognise each other ; and 
we fear that no dishonest scheme devised by a member of 
cither branch of the Profession has ever miscarried from his 
inability to find a coadjutor equally unprincipled. Nay, the 
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oompnlsbiy employment in all case^ of two legal agents^ lias a 
tendency to encourage such practices, by offering to them a 
sore prospect of impunity. It is easy for two men, without 
detection, and without absolute loss of character, to do things 
which one dare not attempt. The responsibility is divided 
and uncertain; it is easy to assume aconyenient ignorance 
on dangerous points, mutual misunderstanding may be sug*- 
gested, and in the last resort, eaeh may throw the blame on 
the other; the barrister, if censured by the Court, on the at- 
torney ; the attorney, if accused by the client, on the bar- 
rister. From these considerations, it seems clear that the 
morality of the Profession runs no danger from the change. 

It is then urged, that such a change would do much iurjury 
to attorneys, and would involve a breach of good faith and of 
the tacit understanding between the two bnmches of the Pro- 
fession. A Committee of this Society can recognise no 
hardship towards individuals or professions as competing for 
a moment with the public good. Whatever injury may be 
suffered by the attorney, will be precisely in proportion to 
the benefit conferred on the client. If the present system be 
best it will continue ; if not, those who profit by it have no 
more claim to have it preserved for their benefit, than those 
whose interests suffer by the advance of science and discovery. 
Neither is there any breach of faith, since the present state of 
the practice is of recent origin, and arose, not from any com- 
pact between the two professions, but, as it is conceived, from 
a fastidiousness and over-refinement of feeling which induced 
the Bar to seclude themselves from the public, not with the 
view to increase the profits of attorneys, but in the mis- 
taken idea of consulting their own ease and dignity. Nor is 
there any ground for fear lest the abandonmetit of the 
practice would lead to an invasion by the Bar of the peculiar 
province of attorneys, no encroachment by the Bar or any 
other class of persons on the exclusive privileges of attorneys 
being possible, so long as the Attorneys' Act, 6 & 7 Vict. c. 73. 
remains unrepealed. 

Nor does there seem to be any reason for apprehension 
lest the change should engender unseemly squabbles between 
the respectable members of the two J[>ranoheB of the Pro- 



The Bar, the JHamey, land the CSeni. 387 

feonon. No liberal or rightrminded barrialer would regard 
¥rith feelings of jealou87 the succeas which an attorney had 
fairly won by his learning and his talents ; and no attorney 
could reasonably take offenoe at the exercise by the Bar o£ 
their undoubted right to regulate their own practice^ even 
though the result should be^ that barristers should resume 
the priyilege of acting as jurisconsults^ and should thus ex* 
pose attorneys to a new, and it may be, a formidable compe- 
tition. 

It is next said, that barristers would be incapable of elicit* 
ing the requisite information from their cMents. If this 
should be so, the change would be harmless, as the public 
would soon cease to consult men who could not imderstand 
them. There seems, however, no reason for supposing that 
such would be the case. It may be true that investigations 
requiring much time and patience could not be conducted in 
a satisfactory manner by the fully employed barrister, but 
the same observation aj^lies at the present moment to at- 
torneys in large practice ; and it seems idle to contend, that 
the junior and less occupied members of the Bar would not 
be as capable of unravelling a tangled web of facts, and of 
discussing the real points in dispute, as those who belong to 
the other branch of the Profession. 

Perhaps the most plausible of the objections which may be 
urged to the change is, that the client, if permitted to choose 
for himself, may select an ignorant or incompetent barrister 
as his legal adviser. The weight of this objecti(Hi lies in the 
unfortunate &ct, that owing to the neglect of legal education, 
the supposition of ignorance in a barrister carries with it no 
contradiction. ' Whatever be the merits of individual mem-' 
bers, your Committee are painfully sensible that the status of 
a profession must depend on the terms of admission to its 
ranks, and that the public have been deprived of the gua- 
rantee against i^orance and incompetence, which the learned 
societies intrusted with the power of calling to the Bar ought 
to have afforded. In another part of this Eeport will be found 
recommendations intended to meet this serious evil. With 
reference, however, to the present objection, it must be re- 
membered that the client has the deepest interest in selecting 
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a competent legal adviser — that many of the duties of a bar- 
rister are performed in public in the presence of professional 
rivals, and of a Court whose appreciation of intellectual ability 
is exquisitely keen — that the client is not obliged to depend 
on his own judgment, but can command, if he think fit, the 
advice of an experienced attorney ; and that it is no part of the 
policy of the present day to fetter the liberty of private choice 
because it may not, as a uniform rule, be judiciously exercised. 
Nor is the existing system faultless ; for interest, friendship, 
or family alliance, may warp the choice of an advocate by an 
attorney, just as ignorance and inexperience may mislead the 
client While neither method is wholly free from objection, 
their necessary imperfections will probably be best met by 
leaving the alternative open. An additional safeguard will be 
found in the suggestion contained in another part of this 
Beport, for rendering the barrister liable fur gross negligence 
or Ignorance. 

Lastly, it is sometimes argued that the change is not worth 
making, because it will produce no effect. Business, it is 
said, will continue to flow in its present channels, and the 
Bar will be utterly unable to regain the ground which it has 
now for some years voluntarily abandoned. Without stop- 
ping to inquire how far this argument is consistent with the 
complaint of hardship before disposed of, your Committee 
will proceed at once to answer it by adducing those reasons 
which, in their opinion, show that the change will be great, 
because its results will be highly beneficial. 

The following are the reasons which appear to show the 
expediency of allowing the client to consult counsel without 
compelling the intervention of an attorney : — 

Ist, such a proceeding will be less expensive; 2ndly, it 
will be more expeditious ; 3rdly, the advice will be less likely 
to be founded on error as to fact ; 4thly, secrecy will be more 
effectually attained ; 5thly, the independence of the Bar will 
be better secured ; 6thly, nepotism among attorneys will be 
discouraged ; 7thly, the Bar will be placed more under the 
influence of public opinion ; 8thly, an honourable competition 
between the two branches of the Profession will raise the 
intellectual and moral standard of each ; Sthly, the law will 
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be studied in all its branches ; and, lastly, the profession of 
jurisconsult will regain the position from which it has been 
improperly degraded. 

On the question of expense it is unnecessary to en? 
large. It is quite evident that wherever a barrister is 
resorted to in the first instance, the expense of preparing a 
case for his opinion, -usually much larger than his fee, will be 
saved to the client. If it be apprehended that a barrister 
much consulted by clients would probably raise his fees, it 
must be remembered that in so doing he will expose himself 
not only to the competition of his own profession, but of the 
attorneys also, and that such increased remuneration can, 
under these circumstances, only be attained by extraordinary 
merit. The mere superfluity of practitioners, the existence 
of a large number of barristers without practice, and of 
attorneys without business, has not hitherto rendered advice 
any cheaper to the public. It remains to be seen whether 
the competition of professions may not achieve that which has 
not resulted from the competition .of individuals. In this, as 
in most other matters, the analogy of the medical profession 
affords a safe guide, since no one can doubt that the competi- 
tion of its different branches greatly tends to secure the 
moderation of its charges. 

The greater expedition of the direct resort to counsel is 
also too plain to require much comment. In these days of 
rapid motion and instantaneous intelligence, conjunctures 
must often arise, in which the immediate access to the best 
advice, without preliminary forms or proceedings of any kindj 
must be invaluable to clients. Many matters of business 
will as little bear delay as matters of health ; nor is it easy to 
estimate the amount of gain, both to the Public and the Pro^ 
fession, that will arise from breaking down the delays which 
have in so many instances interposed an insurmountable bar-» 
rier between them. 

As regards safety, the presence of an intermediate 
agent between counsel and client is of itself a cause of many 
errors, and is frequently an obstacle to the discovery of 
truth. The preparation of a case often falls upon the at- 
torney's clerk, and is little more than his revision of the 
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notes takeiij or instractlons given, by his employer. It is, 
in fact, a copy of a copy, exposed to all the objections which 
apply to hearsay or secondary evidence. Considering how 
such things are almost necessarily prepared, it cannot be 
wondered at that all the material ikcts should not always be 
disclosed, and that counsel should often be obliged to assume 
alternative states of fact in order to give any opinion at all, — 
a necessity which would be obviated by a single question put 
to the client himself. The inconvenience of entrusting one 
party with the statement of a case to be answered by another 
is shown by the numerous miscarriages of special cases stated 
for the opinion of our Courts, which have been decided on 
grounds beside the merits, from the want of some fact over* 
looked by the skilful counsel who framed them, but con- 
sidered by the Court essential to the decision. Another 
source of safety would be found in the allowing counsel 
themselves to examine the witnesses whom they are to pro- 
duce in Court. Such a practice would render it impossible 
for barristers, without loss of character, to open cases, unsup- 
ported by evidence, on the faith of their instructions, and 
would impose upon them the salutary responsibility of ascer- 
taining that the statements to which they give publicity are 
not mere surmises or malicious inventions. To lend such aur 
aid to justice, and to throw such a protection over private 
character, would raise the Bar in public estimation, and 
increase the sphere of its utility. 

Secresy is in many cases so valuable to the elient, that 
he will rather forego the advice he needs than risk publicity. 
Mercantile credit and female honour may, under the present 
system, be exposed to the comments of the very numerous 
persons through whose hands the business of an attorney in 
large practice usually passes. When the best advice can be 
had without committing anything to paper, or trusting any 
one except the person consulted, the advice of the leamed^ 
will be placed at the command of the public in many cases, in 
which it has hitherto been practically inaccessible. 

Such a change will also confer on the Bar an indepen- 
dence of position which can never be enjoyed by those who 
look exclusively to another profession for advancement in' 
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their own. The barrister^ conscious that there is a public 
opexL to him beyond the narrow legal cirde in which he has 
hitherto moved^ will have the less temptation to descend to 
unworthy arts and compliances, and may with more con- 
fidence rely on his reputation for character and ability to 
compensate the want of professional connexion. 

Nor will such a change be without a salutary efiect on the 
manner in which attorneys dispose of the patronage entmsted 
to them on behalf of their clients. The temptation of all 
who have much to give away is nepotism, and whether the 
object of desire be a brief or a place, there will always be a 
tendency to bestow it on other grounds than purely merito* 
rious ones. By in some degree diminishing tfie power of one 
part of the Profession over the destinies of the other, we- 
render it less likely that men will be brought forward by 
interest alone ; and by bringing the barrister in contact with 
the public, we submit him to an impartial tribunal which 
will Tiew him with other eyes than those of relatives and con- 
nexions. 

The same change will correct to some extent an evil 
much complained of in modem times, the imperviousness of 
the Bar to the influence of public opinion. Provided he 
stands well with those to whom he looks for employment, a 
barrister has little pecuniary loss to apprehend from shocking 
the mCnral sense of the public He may misstate evidence, 
misquote or suppress authorities, and accuse the innocent to 
shield those whom he knows to be guilty, without incarring 
any loss which money can measure. But once bring him 
into immediate contact with the Public, and he will be made 
to feel the pecuniary worth of character, and the necessity of 
satisfying, not merely a zealous or malicious client, but those 
who form the audience in, or read the proceedings of. Courts 
{^Justice. 

Not merely would the competition between the two pro- 
fessions render advice cheaper and more accessible to the 
public, but it would also render both professions more worthy 
and more fible to give it. Men would soon discover from 
which ^uwrter the more honest and safe advice wais to be' 
obtained; and the less popular branch, whichever that might 
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be, would be stimulatecl by an honourable emulation to sur- 
pass its competitor. From such a struggle would arise, not 
only an improved intellectual culture, but a wish to banish 
dbreputable practices, and to raise the standard of morals and 
learning to the highest attainable point. 

Another result would be, that persons liable to be 
called in to advise unlearned clients, would be compelled to 
study the Law in a more comprehensive spirit ; and instead 
of devoting their whole minds to a single department — Law 
to the exclusion of Equity — or Equity to the exclusion of 
Law — or Pleading to the exclusion of either, — would treat 
our jurisprudence as a connected whole, and free themselves 
from that narrow spirit which has so long i^tarded the most 
necessary changes. 

Lastly, the proposed change would restore to the Bar 
thdir fair share, to be decided by public competition, of the 
office of jurisconsult, — an office that involves the highest 
duty which the practising lawyer can be called upon to per- 
form. To argue, to persuade, to convince, are the functions 
of the mere advocate ; but to advise, has in it somewhat of 
the judicial office, and requires an union of comprehensive 
knowledge, discretion, and integrity. Believing that the Bar 
have acted unwisely, both with reference to the public in- 
terest and their own, in withdrawing from the exercise of 
this part of the legal Profession, your Committee recom- 
mend, that the practice they have been considering should be 
discontinued, and that henceforth it should be open to clients 
to consult counsel without the intervention of an attorney. 

A question, very nearly related to that just considered, 
is raised by the provision of a recent statute, 9 & 10 Vict, 
c. 95. s. 91., Avhich forbids the employment of the Bar in 
the County Courts without being instructed by an attorney. 

The first objection to tliis enactment is, that it deprives 
the Bar of the Common Law right which Doe v. Hale^ has 
established, and for the first time assumes to regulate by Act 
of Pariiament the etiquette of the Profession. 

A second objection is the unfairness of the competition to 
which the Bar is subjected, by being obliged to receive 
instructions from a competitor, who may, if he please, retain 

* 15 Q. B. Rep. 171. 
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the brief himself^ and naturally will do so in the great 
majority of cases. 

A third and more important objection is, that by this 
means the employment of counsel is rendered needlessly 
expensive in Courts formed to administer cheap justice, and 
the public is deprived of all benefits accruing from the com- 
petition of the two professions, by an Act which forbids it to 
seek the one except through the intervention of the other. 
For these reasons your Committee recommend that applica- 
tion be made to Parliament to repeal the clause in question. 

Your Committee have carefully considered the question 
whether attorneys should be permitted to act as advocates in 
the Superior Courts, and have to report that such a change 
in the present system would be highly prejudicial to the 
public. If attorneys were empowered to assume the funo* 
tions of counsel, and at the same time to preserve their own 
peculiar statutory privileges, they would obviously be in K 
position to establish an absolute monopoly both of legal 
agency and of advocacy. By a judicious distribution of 
duties among the different members of an attorney partner-^ 
ship, the firm would be enabled to dispense entirely with the 
assistance of the Bar ; whilst a barrister could receive his 
instructions only from the client or his attorney, and could 
neither by himself, or by a partner, or by a clerk, perform 
any of those duties which are now exclusively entrusted to 
the attorney by statute. If, however, on effecting this change 
the statutory privileges of the attorney should be abolished, 
one of two events must ensue, viz., either a fusion of the two 
branches of the Profession would take place, — every barrister 
being enabled to act as an attorney, and every attorney to 
act as a barrister, — or the professional lawyer would be altoge- 
ther abolished, and any person whom the suitor might choose 
to select would be enabled to act in the capacity of attorney, 
l^al agent, counsel, or advocate. Your Committee are per- 
suaded that either of these results would produce far greater 
evils than any now existing. It is clear that in any event the 
Bar, as a separate profession, would be destroyed ; and the 
question, therefore, whether attorneys should be permitted to 
act as advocates in the Superior Courts really resolves itself 
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into thiB^ would it he for the public advantage thtft the Bar 
should continue to exist as a separate profession? Now, it 
seems quite clear, finom the terms of the leferenoey iktt this 
is a question which the Society never intended to be raised 
at all; but even were it otherwise, your Committee are 
clearly of opinion that the Bar should be preserved as a 
separate profession, not on the ground of the division of 
labour, as that must obtain under either system^ but on 
account of the wholesome check which barristers and attorneys 
must reciprocally afford to the conduct and charges of each 
other. The public derive the greatest benefit from the ana- 
logous division of the medical profession into {diysiciaiis and 
apothecaries ; and this benefit is undoubtedly to be ascribed 
to the competition which exists between the two branches of 
that profession. 

Your Committee have next considered whetjier any alterar 
tion should take place in the existing legulaticms with respect 
to attorneys becoming barristers, and barristers becoming 
attorneys. And first, every attorney, who is desirous of 
coming to the Bar, must, previously to entering an Inn of 
Court for that purpose, remove his name from the Bolb^ 
He must then, Uke any other student at law, keep twelve 
terms ; and after his name has been for three years on the 
books of the Inn he becomes eligible to be called.- This rul^ 
which now prevails uniformly in the four Inns of Courts is 
of very recent origin, the rules of the several Inns upon this 
subject having varied much at different periods. Previously 
' to the reign of Philip and Mary no settled rule seems to hove 
prevsdled; and from several old authorities it appears that 
attorneys who had performed the necessary exercises w«re 
^sailed to the Bar immediately on ceasing to act as attorneys. 
During that reign a rule was established, ** that no common 
attorneys should be admitted into commons ; " but this was not 
strictly observed, and until within the last few years, attor- 
neys were frequently admitted into the several Inns, and 
allowed to keep their terms while practising as attorneys^ 
though they could not be called to the Bar till two years had 
elapsed from the removal of thdr names from ike Holla 
Your Committee consider that the . eiusting nde upon this 
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fflibject IS tnneoesearily liaish, a8» without anj oonespcmdihg 
benefit, its obvious effect is to deprive eveiy attorney, who 
wishes to become a barrister, of three years' profeadonal li£B» 
Such a rule does not exist in the case of officers of the Army 
tir Navy, who are desirous of being called to the Bar, and 
there seems to be no good reason why it should prevail in the 
case of attorneys. Indeed, the connection between the quali- 
ficatiohs and course of study required for the two professions 
is so close, that every iadlity should be given for transition 
from one to the other, and for the application of talent to 
that department for which it seems best adapted. The in- 
terval of three years was no doubt interposed, in. order to 
prevent the attorney from carrying with him to the Bar the 
connection formed in his previous practice ; but as all other 
indirect modes of obtaining business are by law left open to 
the barrister, to prohibit this one seems needlessly oppressive* 
Your Committee, therefore, recommend that an attorney 
dedrous of being called to the Bar should, if in other respects 
a fit person, be admisuble into an Inn of Court for such pur*- 
pose, without previously removing his name from the Bolls — 
that he should be permitted to keep his terms without dis*^ 
continuing his practice; but that his name should be re- 
moved from the Bolls before his call to the Bar. Secondly, 
every barrister who is desirous of becoming an attorney, must 
first be voluntarily disbarred, before he can enter into articles 
of clerkship with a vie^ to being admitted on the BoUs; 
The two conditions of barrister and attorney's clerk, aare so 
DKinifestly incongruous, that your Committee do not suggest 
any change in this respect. 

The present state of the law on the subject of the legal 
liability of barristers is somewhat uncertain. It is, indeed, 
tolerably dear that if a barrister be guilty of collusion, 
deceit, extortion, or other mal-practice in his profession, he is 
punishable by attachment either at Common Law or by 
Statute.^ It would seem also, from some old authorities, that 
Courts of Equity have the power of summarily fining, or 
otherwise punishing counsel, who draw pleadings which con- 

» 6 Mod. 137. ; 2 Hawk. P.C. c. 22. s. 30; Wtestm. i. c.29.,pai5Sed in 127^. 
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tain criminal^ impertinent, or scandalous matterJ But the 
difficulty is to determine in what cases an action may be 
maintiuned by a client against a barrister for misconduct. 
Lord Kenyon has ruled at Nisi Prius, that no action will lie 
against a counsel for gross negligence or ignorance in settling 
pleadings ' ; and the same learned J udge has decided that a 
fee given to a barrister to argue a cause which he did not 
attend, could not be recovered by the client in an action for 
money had and received.^ But in neither of these cases was 
any notice taken of the numerous instances mentioned in 
the old books, where the principle is clearly admitted that 
counsel are liable for misconduct, on the ground either of 
crassa negligentia^ of breach of confidence, or of breach of 
contract to attend to a client's cause, and that where detri- 
ment arises to the client from such misconduct, an action 
of deceit or assumpsit lies.^ Your Committee are of opinion 
that all doubts upon this important subject should be cleared 
up by the Legislature, and that a declaratory enactment 
should be passed in conformity with the ancient rule of law. 
They can discover no valid reason why counsel should be 
less responsible to their clients than attorneys, and they feel 
persuaded that the immediate efiect of such an enactment as 
they suggest, would be to stop the practice, which haa 
become of late years very prevalent among Common Law 
barristers engaged in lai^e business, of taking briefs with- 
out any reasonable probability of being able personally to 
attend to them. 

With regard to the hiw of liability of attorneys no ground 
appears for suggesting any alteration. 

Your Committee, having felt that a review of the existing 
relation between the barrister, the attorney, and the client, 
would be incomplete without some notice of the system of 
education for the Bar, and of the institutions regulating the 

> Mitford on PI. 39. 3rd ed. ; Rules and Orders of jCb. 93. ; Viner's Ahr^ 
tit Counsellor, A. .5. ; Fell v. Brown, 1 Peake's Rep. 96.» per Lord Kenyon. 

« Fell r. Brown, 1 Peake's Rep. 96. 

' Turner t. Philipps, 1 Peake^s Rep. 122. 

♦ See Vin. Abridg., Action (assumpsit), P. 6, 7, 8 ; (Deceit Case), P. b. 9, 
10,11,12.; Counsellor, A. 6. 
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discipline of its members, deem it necessary to point out some 
defects in the present system, and to make some suggestions 
for its improvement. No profession can be looked upon as 
properly organised, which does not, from the force of its own 
constitution, afford the means both of training its students to 
n scientific knowledge of thmr future pursuits, and of main- 
twiing its fair reputation and the honour of its members. 

How greatly these important ends are neglected in the 
present state of the Bar is shown by a brief review of the 
functions of its governing bodies. The benchers of the Inns 
of Court, and the Messes of the different circuits, alone pre- 
tend to exercise any jurisdiction over the morals of the 
Profesdon. The duties of the latter are chiefly confined to 
imposing fines for trifling breaches of etiquette ; and the only 
real punishment in their power, — that of exclusion from the 
mess, — is obviously inadequate to restrain more grave 
offences. The benchers of the several Inns exercise occasion- 
ally the power of rejecting applicants for admission to the 
Bar, and of disbarring barristers for misconduct; but this 
severe sentence is passed only on those who have been guilty 
of offences of the most serious character. The task of re- 
pressing unprofessional conduct, and of discountenancing 
improper practices, is therefore virtually left to the general 
opinion of the Profession ; a tribunal always uncertain, and 
often misinformed. The duty of properly educating students 
for the Bar devolves wholly on the benchers of the Inns; 
and although this was certainly one of the principal objects 
for which the Inns were originally established, it is one 
which in recent times has been almost entirely neglected. 
At the present day, three only out of the four Inns appro- 
priate a scanty portion of their revenues to the furtherance of 
this object, by supporting in each Inn a single Lectureship ; 
and it must be obvious to all men that this is a provision 
absurdly inadequate to carry out its ostensible purpose. 
It is the opinion of your Committee, that these evils would 
best be remedied by the establishment, or rather the revival, 
of a legal university on an efficient scale. Such a system was 
the especial care of our ancestors, in the earlier periods of l^al 
history, as is abundantly proved by the number of subor- 
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dinate Inns then in active existence^ and the lectures and 
exercises which then formed the most important part of a 
student's preparation for the Bar; while the immense number 
of students (no less than 2000) mentioned by Fortescue as 
frequenting the legal University, at a time when the popu-* 
lation of England could hardly have exceeded one eighth of 
the present amount, is a sufficient proof of the success of an 
academical discipline. What the cause was, which in their 
opinion led to the decadence of the system, and to the growth 
and increase of the present abuses, your Committee will pro- 
ceed to show. 

There can be little question that the Common Law Uni- 
versity, which our ancestors established on the banks of the 
Thames in order to counteract the exclusive influence of 
those more ancient institutions on the Isis and the Cam^ 
where the principles of the civil law were alone inculcated, 
was originally framed on the same plan as that of its elder 
rivals ; that is, in addition to a number of subordinate, but, 
to a certain extent, independent colleges, there was a 
central body, which alone exercised the right of conferring 
degrees, of appointing professors, and of regulating the 
general discipline of the place. This body is known at 
Oxford and Cambridge by the name of the University, and it 
claims to examine the students, $u& auctoritate^ before grant* 
ing them their degrees, while it leaves to the colleges the 
task of housing the undergraduates, and of providing for their 
previous instruction. The history of the University of Ox- 
ford shows the importance of this central authority, and the 
ill effects of its functions falling into disuse. At no very 
remote period, the degree there became, from the neglect of 
the University authorities, almost an empty name, as far as 
any examination was concerned. The colleges, in conse- 
quence, grew lax in the education of their students, and the 
required amount of scholarship was reduced to a nominal 
standard. When, at a subsequent period, the Heads of the 
University threw off their apathy, and insisted on a stringent 
examination of the undergraduates, before they would confer 
a degree, the colleges were soon forced to afford the means 
x>£ adequate instruction, in order to retain the students 
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trithin thdv walls. A corresponding power of supenrision 
oyer the Inns of Conrt was possibly in former times exer« 
cised by Seijeants' Inn ; but be this as it may, there is no 
question that the Judges alone held the power of conferring 
the degree of barrister, — a power which is stiU vested in 
them, though for a long time past it has been delegated to the 
Benchers of the seyeral Inns. This abandonment of their 
authority by the Judges has produced, but in a greater 
degree, the same evils as were engendered at Oxford from a 
similar neglect. The Inns of Court (which resemble the 
colleges at Oxford and Cambridge), exercising the anomalous 
power of themselves conferring a degree, have not only 
suffered the previous examination to fall utterly into disuse, 
but, as just stated, they have almost wholly neglected their 
more proper function of educating the students in legal 
science. 

Your Committee believe, that the only remedy for these 
evils is to be found in the restoration of some central author 
rity, similar to the governing bodies at Oxford and Cam- 
bridge, which may exercise an adequate control over the 
Inns of Court. They therefore suggest, that a Senate, 
composed of Barristers to be chosen by election, should 
be established to regulate the practice and maintain the 
honour of the Profession ; that the power of conferring the 
degree of barrister should no longer be delegated to the 
benchers, but that it should be resumed by the Judges ; and 
that a public examination should be instituted, under the 
control of the central authority, which every student must 
pass prior to his call to the Bar. In these days it can no 
longer be endured that barristers alone, of all professional 
men, should be permitted to practise, albeit they may be 
utterly ignorant of the first principles of the science which 
they undertake to explain and administer. No man can 
enter into the church, the army, or the navy ; no man can 
become an attorney, a physician, a surgeon, or an apothecary ; 
too man can even be the master of a merchant ship, without 
being first subjected to an examination, which, at least, 
furnishes some test of his professional knowledge ; and it is 
idle to attempt to contend that rules, which have been 
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established bj universal consent for the purpose of excluding 
the incompetent and ignorant from all other professions^ 
should not apply with equal force to the important profession 
of the Bar. No profession can guarantee any higher qualifi- 
cations than those possessed by its least competent members ; 
and if the Bar is to maintain its present position among the 
institutions of the country, those qualifications must be 
raised, at least to a respectable standard. 

In offering these suggestions, your Committee have before 
their minds the system which, since 1830, has prevailed in 
France* There, a young man who adopts the Bar as his 
profession must study three years in an elementary school of 
law. He next enters himself as a Stagtaire, and for this 
purpose he must apply to the Conseil de Discipline^ a body 
which is chosen by election out of the rest of the Bar, and 
which exercises a most beneficial control over the conduct of 
the practitioners, and the etiquette of the profession. After 
passing three more years as a Stagiaire, he must again apply 
to the Conseil for admission to the rank of Advocate, and has 
then to undergo such examination as it may appoint. Your 
Committee are informed that this, system exerts a most bene- 
ficial effect on the character and status of the French Bar; 
and they believe that such a Senate as they have described 
would be the most fitting depository of the supreme power 
in the Profession, both as to rules of etiquette, and as to 
educational regulations. But, under any circumstances, they 
feel called upon to condemn the present system, under which 
the power of granting degrees is vested in the Benchers of 
the Inns, and has by them been allowed to degenerate into 
an empty ceremony, utterly at variance with the original 
constitution of our legal University. 

Your Committee are aware that no reform can be considered 
complete that does not include a restoration of the educa- 
tional functions of the Inns of Court, — the appointment of a 
staff of tutors or professors in each Inn, equal in ability and 
number to the instruction of all the students, — and the foun- 
dation of exhibitions and prizes as incentives to legal studies* 
But they believe that a reform of this kind would necessarily 
follow from the establishment of a public exarmination before 
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granting the degree, and from the moral force which such a 
body as a senate would exert upon the Inns of Court. Each 
Inn would then yie with the others in affording the best 
instruction as an inducement for students to enter its walls, 
and an honourable riyalry would be established among them 
similar to that which now animates the colleges of Oxford 
and Cambridge. 

Your Committee, in closing their Beport, submit to the 
Society the following resolutions : — 

Ist. That any practice which has a tendency to prevent 
the public from obtaining the assistance of counsel except 
through the compulsory intervention of an attorney should 
be discontinued. 

2d. That so much of the 9l8t Section of the Act of 9 & 10 
Yic. c. 95., as prevents a barrister from advocating the causes 
of suitors in the County Courts, "unless instructed by an 
attorney," should be repealed. 

3rd. That attorneys should not be permitted to act as ad- 
vocates in the Superior Courts. 

4th. That attorneys should be eligible to be called to the 
Bar without any intermediate cessation from practice. 

5th. That counsel should be made responsible to their 
clients for crassa negligentia, breach of contract, and breach 
of confidence. 

6th. That a legal University, composed of the Inns of 
Court, and governed by an elected Senate, should be estab- 
lished ; and that such Senate should have jurisdiction in all 
questions concerning the discipline and conduct of the Bar. 

7th. That all candidates for admission to the degree of 
barrister should pass a public examination. 
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ABT. XIV. — FRANCE, 

The extraordinary but hardly unexpected changes which 
have taken place in France since our last Number was pub- 
lished, impose upon us the necessity of making some reference 
to the new aspect of things in that country, as far as its 
jurisprudence and judicial system may be affected by it. 
(See No. XX. pp. 87. and 91.) 

An absolute government has now been established, upon 
the result of a general vote of confidence in the President : 
and he manifestly supposes that the people have given him a 
right to do exactly as he pleases in all respects whatsoever^, 
though it is certain that only one of the questions he pro- 
pounded to them was ever thought of for one moment by 
nine hundred and ninety-nine in every thousand who voted ; 
namely, the question, ** Will you have Louis Napoleon for 
ten years or not ? " The reflecting part of the community 
were most probably, almost certainly, in the minority. 
However, so it is ; and he has abolished all parliamentary 
government — all discussion in meetings — all discussion 
through the Press. He is, in many respects, more absolute 
than his Uncle ; in some material respects more absolute than 
the Eastern Princes. More absolute than his Uncle, because 
he assumes to act in the name of the seven millions and a half 
who voted — that is, of the whole community : more absolute 
than Oriental Princes, because he has the divided responsi- 
bility arising from a mere semblance of a constitution. He 
is supported by two kinds of populace, — one armed, the 
other unarmed. To both he appeals on all occasions. It is 
a mob and military government, in every sense of the word ; 
and it is an absolute government. 

This is, no doubt, the melancholy result of the errors and 
the crimes of the last fatal revolution, that of 1848 ; and it 
has been brought about principally by the violent Republican 
party. The mistakes and the faults of other parties joined 
their influence in leading to this sad consummation ; but the 
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Sed Bepublicans are thoBe mainly answerabte for having, 
uiflicted upon France the loss of even the semblanoe of free- 
dom. It is no business of foreign nations : they have neither 
the duty, nor the right, to interpose. We ean not see 
either the duty or the right to interfere with the French by 
attacks upon an order of things which they have chosen for 
themselyes ; and if they have not chosen it, if it has been 
imposed upon them either by force or by fraud, or by a mix- 
ture of both, their neighbours can lend them little help, and 
certainly will do them no kindness by exulting over such 
misfortunes. Bather let us hope that some compensation 
may be found for loss of liberty, in sure, and vigorous, and 
wholesome administration. Those in whom the power is 
vested, and on whom the responsibility rests of its exercise, 
may endeavour to lighten the nation's burdens, by giving it 
good measures ; above all, wise and enlightened reforms in 
its jurisprudence* The loss of free and effectual debate in 
the legislature, of full and unfettered discussion by the com- 
munity, is irreparable. But out of the general evil may 
come a partial good : improvements in the Law will be more 
easily made ; and if they are well devised, they would^ in 
some sort, reconcile men to the new state of things. 

We say nothing of the latest acts of the government, espe- 
cially of the hardly credible Orleans confiscation ; — a close 
imitation of the very Socialists, the terror of whose inroads 
upon property has mainly enabled the present rulers to sweep 
fkway all public liberty. We speak of the system and its 
tendencies ; and we join in the hope that those who work it 
may be disposed to give some compensation to the community 
whose rights they have taken away. 

We are now enabled to lay before our readers, in connec- 
tion with this subject, a document of the highest importance. 
It is a letter from M. Dupin, one of the most eminent lawyers 
^nd statesmen that France ever possessed, giving in his 
resigni^tion of his high office of Procureur-General. 

This is one of the consequences of the extraordinary 
decree of Louis ^NTapoleon — confiscating the property of the 
House of Orleans. This remarkable letter is another proof 
that the few respectable men who, for the sake of peace and 
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order, adhered to the President after the 2nd oF December, 
now find the service of the State under his dominion to be 
intolerable. 

We have received this letter from an eminent person now 
in Paris, who thus writes to us, under the date 25th January^ 
respecting it : — 

" Here is a most important document — M. Dupin's letter 
on resigning. He has given it me, at my request, for insertion 
in the *Law Keview.' Here, of course, no one dares to 
print a line of it. Even the simple notification of his having- 
resigned, which had been put into the ^ Moniteur,* waa 
struck out by the Government Censor." 

We now print the letter, and have added a translatiom 
Thank God ! there is, on this side of the Channel, no danger 
of any imitation of this atrocious violation of the rights of pro- 
perty. The Act of 1799, giving George III. power to 
make a will of his private (but by law Crown) property, isr 
with us a case in point. It shows the tender manner in: 
which property so circumstanced is treated by our law. 



« Paris, le 23 Janvier, 1852. 
^* PeINCE PbiSsiDENT DE la RiPUBUQUE, 

*^ Je regrette vivement qu'avant de rendre le D^ret 
que je viens de lire ce matin dans le Moniteuri vOus n'ayez 
pas eu la pensee de m'entendre k ce sujet, avec cette bien- 
veillance que vous avez quelquefois mise k m'^couter. 

*^ J'aurais essay^ de vous ddmontrer, non pas seulement 
dans rint&et priv6 des enfans, la plupart mineurs, du feu 
Roi, dont je suis Tun des ez&uteura testamentaires, mais 
aussi dans I'interSt de votre propre gouvemement, que Ceux 
qui vous ont sugger6 cette mesure, ne connaissaient pas lea 
faits, et qu'ils ont m^connu toutes les regies du droit et do 
r^quit^. 

'^ En fait, il y a une exag^ration extreme (elle est air 
moins de moiti4) dans revaluation des biens de la famille 
d'Orleans. 
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'^ En droit) elle viole dans son essence le principe mSmede 
la pr(^ri^t4. 

^ Ce droit de propri^t^ a i\& reconnu, apr^s une discuseion 
Bolennelle, dans la personne du feu Boi^ par lea articles 22 et 
23 de la loi du 2 Mars 1832 ; et^ dans la personne de sea 
enfans, par les actes mSmes de la Bevoliition de Feyrier, par 
le d€cret de TAssemblee Constituante du 25 Octobre 1848^ 
et par la loi de TAssembMe Nationale du 4 Fdvrier 1850, 
promulgu^e par yotre gouveniement> et qui a autoris6 1'emprunt 
de vingt millions hypoth^qu€ sur ces biens et souscrit par 
votre Ministre des Finances. 

" Ainsi, droit public, testamens, lois sp^ciales, contrats, 
tout a reconnu dans la main des Princes de la Maison 
d'Orl^ans la propriety des biens que le D^cret du 22 Janvier 
courant leur enlfive d'un trait, et d*une mani^re si absolue, 
que le droit sacre des tombeaux, la sepulture de Dreux, n'est 
pas mSme except^ ! 

** Si la Constitution du 15 Janvier €tait en vigueur, il y 
aurait lieu de riclamer aupr^s du S^nat, en vertu de I'articl^ 
26, "qui permet i, ce corps ^ de s'opposer k la promulgation des 
lois qui seraient contraires a Vinviolahilite de la 'propriete\ 

** Dans I'etat pr&ent des choses, on ne peut r^clamer 
qu*aupr6s de vous, Prince, en invoquant la sagesse et T^Ieva- 
tion de vos propres sentimens interrog^s de nouveau et mieux 
6coutes. 

'' Mais, si ces mesures rigoureuses doivent ^tre maintenues, 
un grand scrupule s'el^ve au fond de ma conscience. 

" Procureur G^n^ral d la Cour de Cassation depuis bientot 
22 ans ; principal organe de la loi pr^s de cette Jurisdiction 
Supreme ; charg^ par le gouvemement de proclamer incessa- 
ment le respect du droit, de requ^rir la cassation ou I'annula- 
tion des actes qui violent les lois ou qui constituent des 
incompetences ou des exces de pouvoir, comment pourrais-je 
le faire d^sormais avec assurance si Ton introduit dans la 
legislation des actes qui seraient en contradiction avec ces 
principes ? 

" Je crois done devoir vous donner ma demission. 
' *' Mais ici. Prince, je vous prie instamment de ne pas vous 
meprendre sur le caractSre de mes motifs. 
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*^ Ma r^lution ft'emprunte riea & la ppliti^ue; 

^^ Comme President de la dernidre Assembl^e, je me soiflr 
teim fl^vdrement en dehors de Faction des partis et de leurs 
fuDOBtes divisions; me bornant & maintemr, autant qull 
d^pendait de mes forces individnelles, les doctrines l^ales et 
morales sur lesquelles repose I'ordre essentiel des soci^t^s 
dvilis^. 

^^ Apr^ le coup-d'^tat du 2 D^mbre« contre leqnel il a 
et6 de mon devoir de protester ainsi que je I'ai fSedt, j'u 
attendu le jugement du peuple interrog^ par vous. Apr^ ce 
jugement solennel^ j'ai adh^r^ franchement au pouvoir im-> 
mense qui en 6tait sorti^ le consid^rant comme la plus forte 
garantie qui piit s'offrir pour conserver ou r^tablir tons les 
principes qu'un socialisme effr^n^ avait compromis ou me- 
naces. £t, comme fonctionnairej mon concours vous 4tait 
loyalement acquis. 

^^ Mai8> en ce moment^ et au point de vue du droit civil et 
du droit priv^, de I'^quitd naturelle et de toutes les notions 
chr^tiennes du juste et de I'injuste que je nourris dans ilion 
&me depuis plus de 60 ans comme jurisconsulte et comme 
magistrate j'^prouve le besoin de me d^mettre de meS fono- 
tions de Procureur G^n^nd. 

^^ Veuillez agrder. Prince, Fexpression de mes sentimens 
de respectueuse oonsid^rationj 

(Signg) **DuMN.** 

[Translation.] 

<« Paris, 23 January, 1859. 
^'PRmOB PRBSmSKT OF THE BbPUBLIC, 

" I regret exceedinglj that, before making the decree which 
I have read in this morning's Moniteur, you did not think proper 
to consult me on the subject, in accordance with that kindness with 
which you have sometimes listened to me. 
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^^I should ]iave endeavoured to* prove to you, not "Dnly a« re- 
speets the private interest of the children (for the most part mincNrs) 
of the late King, of whom I am one of the executors, but also the 
' interest of your own government, that those who have suggested 
thiff measure to you do not know the facts, and that they have 
disregarded every rule of law and of equity. 

'' In fact, the property of the Orleans family has been extremely 
over-valued, to the extent of at least one-half. 

'^ In law, this measure violates essentiall^f even the very prin- 
eiple of property. 

*^ This right of property was recognised, after a most solemn 
discussion, in the person of the late King, by Articles 22 and 23 of 
the law of March 2. 1832 ; and in the persons of his children by the 
acts even of the Revolution of February, by the decree of the Con- 
stituent Assembly of Oct. 25. 1848, and by the law of the National 
Assembly of Feb. 4. 1850, promulgated by your government, 
which authorised the loan of twenty million francs upon the secu-> 
rity of these possessions, and with the concurrence of your Minister 
of Finance. 

"Thus public law, wiUs, special laws, contracts, have each recog* 
Qised the Princes of the House of Orleans to be the possessors of 
the property of which the decree of the 22ud of January deprives 
them at one sweep, and that too in a manner so absolute, that even 
the sacred right of the tomb, the sepulchre of Dreux, constitutes 
no exception! 

" Kthe Constitution of Jan. 15. were in force, redress might be 
sought from the Senate in virtue of Art. 26., which empowers that 
body to * prevent the promulgation of laws contrary to the prin- 
ciple of the inviolability of property* 

" In the present state of things, there is no appeal but to you. 
Prince, by invoking the wisdom and elevation of your own senti- 
ments, reconsidered and better understood. 

" But if these rigorous measures are to be persevered in, I can- 
not but experience the most conscientious scruples. 

"Procureur-Greneral to the Court of Appeal for nearly twenty-two 
years ; principal organ of the law in respect of this supreme jurisdic- 
tion ; charged by the government to proclaim continual respect for 
the law, and to procure the reversal or annulling of acts which vio- 
late the laws or which constitute the improprieties or the excess of 
power, how could I at any future time exercise my functions with 
confidence after the introduction into legislation of acts so little in 
accordance with these principles ? 
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*'I therefore feel bound to give in my resignation. * * 

'^ But let me entreat you earnestly, Prince, not to mistake the 
character of my motives. 

*^ My resolution has no political signification. 

^' As President of the last Assembly, I held myself entirely aloof 
from the strife of parties and their lamentable divisions ; confining 
myself to the maintenance — as far as it depended upon my individual 
power — of those legal and moral doctrines which are the foundation 
of order in civilised societies. 

" After the coup-d^etat of the 2nd of December, against which it 
was my duty to protest in the manner I have done, I waited for 
the decision of the people required by you. In consequence of 
this solemn decision, I gave my frank adhesion to the immense 
power which sprang from it, considering it to be the safest gua- 
rantee that could be offered for the preservation or re-establish- 
ment of those principles which unbridled Socialism had compro- 
mised or menaced. And as an official my honest assistance was 
assui'ed to you. 

'' But now, inasmuch as this measure afiects civil law and pri^ 
vate right, natural equity, and every Cliristian notion of right and 
wrong which, as a lawyer and as a magistrate, I have cherished in 
my heart for more than fifty years, I feel compelled to resign the 
position of Procureur-Gen^ral. 

"I pray you. Prince, to receive the expression of my sentiments 
of respectful consideration. , 

(Signed) «Dupih.» 
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ART. XV.— THE LAW AMENDMENT SOCIETY: ITS 
PROGRESS AND PROSPECTS. 

Heports and Papers of ihe\Society for promoting the Amendment 
of the Law, Printed by SpottisiYOodes and Shaw, and sold at 
the Office of the Society, 21 Regent Street: 1844—1852. 

Ik the earliest days of the Law Amendment Society, when 
one of its most zealous promoters was speculating on its 
chances of success, and comphuning of the slowness of the 
Public to appreciate its advantages, he was thus consoled by 
the friend to whom he thus confided his fears, the Lite Mas^ 
ter Duckworth, a sound Law reformer, and a worthy man : 

^* Wait a little, my dear S ; don't be impatient Nothing 

worth haying is done in a hurry, especially no Law reform* 
The first symptom of your having made any way, will be 
wlien people begin to say, ' Law Amendment Society I What 
is that confounded Law Amendment Society ?'" This point 
of progress we think has now been reached. People are be* 
ginning to ask ''What is this Law Amendment Society?" 
and as we have the means before us of answering this ques- 
tion, and, as one of its ofi'-shoots, feel it our bounden duty 
to render it suit and such service as we can, we shall endeavour 
to state shortly its origin and history, and to inquire, not 
only in what way it has already assisted the cause of Law 
Keform, but where, as it appears to us, it may become an 
instrument of much general usefulness. 

The London Society is now, although founded only in the 
year 1844, successfuL It has become one of the Institutions 
of the Land. Its plan is adopted by other towns and coun- 
tries; but it will be found, as in most other examples of 
success, that a variety of circumstances combined to secure 
it. The difficulties in the way of its formation it must be 
admitted were considerable. 

The Society, in the first place, invited the Profession of the 
Law to reform itself; to use the skill and knowledge which 
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ito members had acqaired, for the benefit of the Fablic ; and 
not only to do thiB^ gaining no tangible benefit to themselTes, 
but possibly to their immediate injury. It invited the lawyers 
8o &r to forget all past traditions and existing practices; and 
not only to work for no pay, bat at a posdble loss; nay, if 
some persons were to be believed, to follow the road which led 
to the destruction of the whole craft. The Society said to 
the Profession, ^ You know the Law, you have been bred up 
in its mysteries, you can step within the wheels of this com- 
plicated piece of machinery without injury ; you know how 
to use its powers ; employ this knowledge for the benefit of 
the Public : without your help, they dare not approach it ; 
with some, it is an Idol ; with others, a Demon ; with all a 
Terror; its high priests can alone know how to render it a 
blessing. Do this, although you diminish or even entirely 
sacrifice the offerings to the shrine." 

But the Society addressed at the same time the Public: 
" You are in want of Law — it is a necessity ; we have invited 
the lawyers to reform it, but they may be at fault, they may 
be prejudiced and narrow-minded, come and assist them in 
amending it, or, at all events, tell them what you want." 

How this appeal was answered may be seen by the list of 
members of the Society which is usually to be found annexed 
to the advertisements of this Keview. The Society already 
comprises not only many eminent lawyers (among whom we 
are particularly glad to see most of the rising young men), 
but many leading statesmen and merchants, and its ranks are 
receiving constant accessions. 

Let us see then what this Society has done, and what it 
has attempted ; for the attempt, it should be remembered, is 
worth something. The mere name of a " Society to amend 
THE Law " has its use. It argues forcibly that the Law 
requires amendment. Inquiry is stimulated, and a rallying 
point is found for those who are disposed to investigate the 
needful reforms. Inquiry may thus take place, but inquiry 
only ; a foundation may thus be laid for legislative action or 
interference \ or so far as any evil can be corrected by the 
Force of argument and public opinion, these may be brought 
to bear upon any proved abuse or evil ; but otherwise nothing 
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can be done. The proceeding therefore is safe and cautious, 
even where it obtains the complete sanction of the Society ; . 
but before this can be obtained, much preliminary investiga- 
tion must take place before one of the Committees of the 
Society. These are either Standing Committees, appointed 
to consider some particular branch of the Law, as Equity, the 
Law of Property, &c., or Special Committees, to whom some 
particular subject is delegated by the Council or the So- 
ciety. 

These Committees have one great advantage ; not only are 
they selected with a view of collecting together the members 
of the Society the best qualified to assist in the particular 
inquiry, but they are practically open to any member of the 
Society disposed to give any information or opinion respect- 
ing the subject before the Committee. The Seport is then 
laid before the Society, and usually printed; and is then 
made the subject of discussion on a future evening, when it is 
received, and in this modified form, and in this only, is the 
sanction of the Society given to it. 

The right line is thus drawn between a purely scientific sub- 
ject and the obtaining a practical object. Errors are likely 
to be corrected, and it has not unfrequently happened that a 
Beport has been referred back to the Committee with some 
special instructions. A subject is not only thoroughly sifted 
and investigated, but is exposed to considerable and discrimi- 
nating criticism from many persons ; and we are not surprised 
that in many instances it has been found that the Beports of 
these Conmiittees have proved far more searching and valuable 
than the Reports of Commissioners appointed with more pre- 
tension and formality by the Government This we shall see 
when we state the results of the labours of some of these 
Committees. 

The Society has been chiefly engaged in recommending and 
supervising specific improvements in, L The Drawing and 
Bevising Acts of Parliament. IL The Procedure of our 
Superior Courts which has more recently included Plans for 
the fusion of Law and Equity Jurisdictions. IIL The faci- 
litating the Transfer of Land, and^with this view the establish- 
ment of an efficient system of Begistration of Titles, and the 
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simplification of the Law of Real Property. IV. The Improve- 
ment of the system of Legal Education, the formation of a 
Law School ; and with this view the reform of the Inns of 
Court y. The modification of the present Law of Partner- 
ship. YL The improvement of the relation between Land-^ 
lord and Tenant.^ VII. The Enfranchisement of Copyholds. 
VIII. The readjustment of the relations between the Bar- 
rister and the Attorney, with a view to the advantage of the 
Client. IX. A better and more scientific mode of promul- 
gating the Unwritten Law, and thus the improvement of Law 
Keports and Legal Publications.^ X. The Improvement of 
the Treatment of Lunatics, and better mode of ascertaining 
the fact of Lunacy, and disposing of the property of the 
Lunatic when the fact is ascertained.^ XI. A better and 
cheaper Procedure as to Divorce ; thus extending that remedy 
to the poor as well as to the rich.^ XIL The proper adjust- 
ment of the Expense of our Judicial Establishment^ XIIL 
The treatment of Juvenile Offenders, and the whole subject 
of Reformatory Punishment^ XIV. The Reform of the Law 
as to Evidence, and the admission of Parties as Witnesses.^ 

These are some of the subjects which have engaged the 
attention of the Society. The list is sufficiently extensive, 
and in all of them progress has been made. In some, the 
desired change has already been effected. 

"We shall notice particularly some of these heads. 

I. The Drawing and Revising Acts op Parliament. 
There are, probably, few subjects connected with the Amend- 
ment of the Law, in which all persons, judicial or others, so 
heartily agree as in this. It has been often shown, that 

» See Report, printed 7 L. R. S73. 
< See Report, printed 10 L. R. 397. 

* See Report, printed 9 L. R. SIS. 

* See Report, printed 8 L. R. 347. 

* See Report, printed 7 L. R. 361. 

* See Report, printed 5 L. R. 375. ; 7 L. R. 79. 

' See Report, printed 8 L. R. 353. The important Act for admitting the 
evidence of parties-^ 14 & 15 Vict. 99. — was expressly founded on this Report. 
Before attempting to have the Act passed, the Society took the evidence of the 
County Court Judges as to the manner in which the admission o: this kind of 
Evidence in these Courts had worked. These Judges, with one exception, gave 
testimony in favour of the change. See the answers given, 1 3 L. R. 395. 
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there is no necessary precaution taken to ensure the ordinary 
accuracy of a bill in Parliament^ If it involves no job or 
question relating to party politics, it may pass both Houses 
without any one knowing or caring any thing about it. 
There is no attempt at revision or supervision any where. 
If, on the other hand, it excites attention, the Committee is 
usually the stage at which the fight takes place ; and here it 
is liable to be cut and carved at the discretion of any mem- 
ber disposed to suggest an amendment These amendments 
are often thrust in wholesale in one House, and amendments 
made on them in the other, and the bill which passes entirely 
differs from the bill as introduced. If Parliament were will- 
ing to have its wishes put into concise and intelligible lan- 
guage at some time and place more adapted for this work 
than a Committee of the whole House, Public Acts of Par- 
liament might at all events be as well drawn and intelligible 
as Private Acts, and we should be spared those allusions, 
which we so frequently hear, from the Bench, as to '* crude 
measures^ and " hasty legislation^^ which are now the too 
frequent theme of learned Judges after each Session has left 
its quarto annual for their amusement and edification. The 
Society made its first Report on this subject ^ recommending 
the appointment of Parliamentary officers to revise Public 
Bills.* 

This proposal left a wide discretion in the proper autho- 
rities; but it may be suggested that at a time when the 
office of clerk of the Parliament, the chief clerk of the House 
of Commons, and the chief adviser of the Cabinet in legis- 
lative affiiirs are so filled as they now are by Mr. John S. 
Lefevre, Sir Denis Le Marchant, and Mr. Coulson, Q.C., 
ample means are readily available at all events for super- 
intendence and direction of the highest character. 

II. Improving the Procedure op the Superior 
Courts. — The procedure of the Superior Courts has, from 
its commencement, engaged the attention, and taxed the 
utmost powers of the Society. The Committee on Equity, 

» See anti. Art. V. « Printed 1 L. R. 134, 

' See the reasons stated for a different plan, anti Art. V. p. 310. et geq, 
VOL. XV. E E 
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and the Common Law Committee, laboured hard in their 
several vocations to discover in what way suits might be 
simplified and cheapened in their respective Courts; and 
many valuable su^estions were the result which have ap« 
peared in the Reports of those Committees ; the most im- 
portant of which have been printed in this Beview.^ The 
Masters' Office has chiefly engaged the attention of the Equity 
Committee ; and their labours have at length resulted in 
the adoption by the Society, on the 12th of January last, of 
the following important resolutions : •— 

1. " That the present practice of commencing a suit in 
Chancery before a Judge, of referring either the whole or 
any part of the matters involved in the suit to the Master^ 
and of reporting the Master's decision to the Court for its 
ultimate determination, is the cause of the greater part of the 
delay and expense of Equity proceedings. 

2. ^^ That suits in Equity might be most advantageously 
disposed of by the Judges sitting in Court or Chambers, as 
might best suit the circumstances of the case." 

These resolutions, which contain the germ of a most im* 
portant reform, have at length, and after much previous 
discussion, received the assent of the Sodety. The Beport, 
which explains the reasons for them, and the foundation on 
which they stand, will be found in this number. And at 
length we may state that the Judge-Masteb Pbinciple 
has prevailed. Let us say this in no unworthy spirit of 
exultation or triumph I But it may be permitted to us» after 
many years ^ devoted to the promulgation and development of 
this principle, to express our hearty satisfaction that it has 
received the assent not only of the Law Amendment Society 
but of the Incorporated Law Society'; and as we are in* 

;;; > See especially Report, 13 L. R. 328. 

« See especially 6 L. B.. 122. ; 9 L. R. 1—22, 

* The adherence of this highly respectable Society is given in an elaborate 
Report of the Committee appointed by the council of the Ineorporated Law 
Society. We regret that we have only room for one or two extracts, but these 
are well worth comparing with the Report of the Law Amendment Society, as 
showing how curiously both documents agree in their statements and conclu- 
sions, although drawn up without any concert: — 

" The Masters* Offices call for the greatest attention, for to them, as at pre- 
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formed, of the Chancery Commissioners ; and what is even 
more important, the present Equity Judges are willing to 
act as Judge-Masters. It would seem that it is in the power 
of the Court of Chancery itself to effect this great alteration, 

sent eontdtuted, is to be attributed a large proportion of the delay which has 
been charged, sometimes mistakenly, but often justly, upon Equity Procedure. 
One mam defect in these subordinate tribunals is, that no sufficient or con- 
tinuous control is exercised o?er the proceedings. 'When the superior Judge 
has heard the cause, and directed inquiries, he sees nothing more of the suit 
until it comes back to him, perhaps years afterwards, for further directions. 
The Master does not consider that any duty is peculiarly imposed upon him to 
expedite the proceedings ; he is not bound to report by any given time ; and 
all the steps in the suit become subject to the convenience or views of the 
parties. If no one should be desirous to proceed, the cause may sleep ; if one 
party is anxious to proceed, and another party is desirous of delay, the want of 
vigour inherent in the present constitution of the Masters' Offices becomes 
painftilly manifest, and innumerable obstacles are presented to any thing that 
deserves the name of progress. Besides this, the machinery itself, in the 
Masters* Offices, is in many cases uselessly expensive, and is not calculated to 
ensure expedition, even where all parties do their utmost to promote it. A 
further mischief attributable to the present system is the serious loss of time 
and money in the transmission of causes from the Court to the Master, and 
from the Master back again to the Court. An Order of Reference does not 
usually reach the Masters* Office in less than a month from the date ; and when 
the cause is thus transmitted to a new tribunal, the Master must be put in pos- 
sesupn of the case; he must know what he has to do, and the facts on which he 
has to decide. For this purpose a written statement is carried in before him, 
repeating the fiicts which have already been opened to the Court. When the 
Master has heard the case, made the inquiries, and taken the accounts directed, 
in which he is confirmed by the Orders of the Court within certain limits, and 
cannot adapt his proceedings to any new state of circumstances arising before 
him, he must transmit his decision to the Court, with the facts and evidence on 
which it is founded. This renders necessary a long report, in the preparation 
and settlement of which much time is consumed and much expense incurred, 
and this only for the information of the Court. Nor does the evil end here ; 
for if exceptions be taken to the finding of the Master, they can only be heard 
by the Court in their turn as a cause, involving nearly as much expense as an 
original hearing ; and where the exceptions prevail, they frequently render the 
Master's report, and all that has been done by him, useless. 

** Nearly the whole of this delay and expense would be avoided by com- 
mencing and keeping the cause before one tribunal, and the Committee are 
decidedly of opinion that this should be done. No alteration in the practice 
ean be effiwtive, unless the business of the Master's Office be placed upon a 
different footing. There are two methods, as it .appears to the Committee, of 
effecting this important object: — 1. By retaining the cause before the Judge 
who originally hears it, the Judge sitting at Chambers, and himself superin- 
tending the necessary details, which should be committed to responsible 

E B2 
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except perhaps, so &r as the salaries of the necessary officers 
are concerned ; but we apprehend that no difficulty would 
be made by the Legislature in giving any additional powers 
that were necessary. 

It is not to be supposed that this important alteration 
in Equity Procedure was at once discovered and matured* 
It was only after long and careful discussion of the great 
evils attending the existing practice of the Court of Chan- 
cery, and more especially of the Master's Office, and many 
Reports thereon^, that it appeared obvious that there was no 

Officers, such as the present chief clerks of the Masters. 2. By giving the 
Masters, vithout any preliminary hearing in Court, primary juritdietum in the 
majority oF cases, and such powers as will enable them to work out a cause 
from the beginning to the end ; their decisions to be, subject, of course, to an 
appeal, under such r^pilations as may be deemed proper. 

** During the last Session of Parliament a Bill, which originated with the 
body of Solicitors, was introduced into the House of Lords for the purpose of 
giving primary jurisdiction to the Masters in administration cases. It was 
believed at that time that it would not be agreeable to the Equity Judges to 
sit in Chambers; but upon the Bill being referred by their Lordships to a 
Select Committee, the Master of the Rolls and Vice- Chancellor Sir George 
Turner were examined as witnesses; and these Judges were understood to 
express their willingness to sit in Chambers. Consequently it may be eon- 
sidered that no personal objection on the part of the Judges now exists to the 
adoption of this course, which, in the judgment of the Committee, is decidedly 
the best. The Committee, therefore, recommend that the Master's Offices, as 
at present constituted, should be abolished; — that (bur new Judges should be 
appointed, one of whom should be attached to each of the present Courts of the 
Master of the Rolls and Vice- Chancellors, so that each Court should have two 
Judges ; — and that each Judge should each week sit three days in Court, and 
three days in Chambers, so that the Bar would be kept employed by four 
Judges sitting constantly in Court, and four Judges would be always sitting in 
Chambers, working out (with their officers) the details of their cases. In this 
way each Judge would combine in himself the offices of Judge and Master; 
the chief clerks or officers would take their instructions immediately from the 
Judge, and be directly accountable to him. There would not be the loss of 
time, which now takes place, in transmitting business from one tribunal to 
another ; every proceeding would go forward under the eye of the Judge ; if 
useless delay were occasioned or costs unnecessarily incurred, or vexatious oppo- 
sition offered, the Judge would immediately repress such misconduct ; and it is 
not too much to say, that a suit in Chancery, under such an improved constitu* 
tion, might be commenced and ended in less time than is now consumed in 
bringing a contested cause to a hearing." 

As to the working of the Judge-Master principle in India, see anii, p, 2S0. 
* See some of these already printed, 6 L. R. 308. 315.; 7 L. R. 55.', 
10 L. R. 107. 
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real remedy for the grieyances admitted and disclosed but 
this. And we think it will be found that if the Society had 
devoted all its time to this subject^ it would have been amply 
repaid by the effectual establishment of this great principle 
of Procedure, which, we believe, will go very far to remedy 
the delay and expense now attending the prosecution of suits 
in Chancery. 

Another of the proposals of the Society was, to transfer 
the administrative business of the Court of Chancery to the 
Bankruptcy Commissioners^; and this plan, it is understood^ 
has found favour with the Lord Chancellor, and will be 
brought forward early next Session in the House of Lords. 

There is, however, one great source of delay and expense 
which it will not affect : we mean that large portion which 
arises from the existence of two separate and frequently 
conflicting jurisdictions in the Courts of Law and Equity. 
In undertaking to promote the fusion of these two juris- 
dictions, the Society has a task still more difficult to accom- 
plish than the union of the duties of the Judge and Master ; 
and yet here its success in promulgating and obtaining 
adherence to this great reform is even more remarkable than 
the progress that has recently been made in the Judge- 
Master question. It was only so far back as the 18th of 
November 1850, that Mr. David Dudley Field, on the in- 
vitation of the Council, explained to the Society the great 
change made in this respect at New York, and completed by 
their Code of Procedure, and now, in the course of little more 
than a year, this reform is demanded by most thinking nieii 
in this country. The Society has received and published 
three Reports^ on this subject, coming from a Special Com- 
mittee, and these Reports have shown that what has proved 
so beneficial^ in the United States of North America is quite 

> Report, printed 12 L. R. 93. 

« Printed 14 L. R. 151. (1st Report), and 230, (2nd Report). 

' See as to this the evidence taken by the Law Amendment Society in Ame- 
rica, and printed 14 L. R. 284. The judicial testimony in the State of New 
York alone in favour of the Code in the possession of this Society is as fol- 
lows : — 

Jttdges of the Supreme Court .'-^ John W. Brown; Amasa J. Parker; Ira 
Harris ; Mr. J. M*Coum. Juiges of the Superior Court : — Louis H. Sandford ; 

E E 3 
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practicable here. This is a change which, fortunately, the 
community at laige is quite competent to appreciate, and we 
are delighted to find that in numerous unprofessional quarters, 
as well from eminent commercial men as distinguished states- 
men, this reform is now demanded. Never, indeed, in our 
recollection did any proposal so important make such rapid 
and almost undisputed progress. This change, thus brought 
forward, and supported by all the means in the power of the 
Society, is surely sufficiently important to engage all its 
energies, to stimulate all its exertions, and, if successfully 
accomplished, to place it in the hearts of the people. 

The Society has, very recently, had the advantage of a 
second visit from Mr. Field ; and he has had an opportunity 
of bringing down his account of the working of the Code to 
the present time* He was entertained by some of the 
members of the Society, and some of the leading city mer^ 
chants, at the London Tavern, on the 20th of December, 
where he made a further statement on the '^fusion" question; 
and, on the 22nd, the whole subject was again brought under 
the notice of the Society, at a Special Meeting, when Mr. 
Field was exposed to an examination by the members pre- 
sent. On this occasion, as on all others, he showed a com- 
plete mastery of the subject, and delighted his audience by 
the readiness, candour, and extensive knowledge which he 
displayed. And this was the more interesting, as it was 
understood that he had just come from attending an exami- 
nation before the Chancery Commissioners, where he had 
been equally successful in removing difficulties and resolving 
doubts. 

This great question has assumed this important attitude 
entirely through the well-directed exertions of the Society. 

III. The facilitating th£ Tbaksfeb of Land anb 

THE BeGISTBATION OF TiTLES, AND THE SlMPLIFICA- 



Jolin Duer; John L. Mafon; Mr. W. Campbell. Jiufyei of the Camnum 
iV«u;*- Daniel P. Ingraham; Charles P. Daly. Judge of the Third Jmdiaai 
Circuit: — Carty Weill. This last Judge's oommunication is dated New 
York. Dec. 1851. In a letter received from Mr. Field, dated New York, Jan. 
€, 1S52« He enforces the importance of this body of testimony as a fiiir •zpranion 
of the judicial opinion of this State. 
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TiON or THE Law of Real PBOPEBxr. — A great por- 
tion of the labours of the Society in it8 earlier years was 
devoted to these subjects. The confused and even barbarous 
state of our Law as to land, which effectually hinders its 
transfer and enjoyment, was too tempting a field for the Law- 
amender not to be among the first subjects for investigation ; 
and to this department some of the most able and best-con^ 
sidered Reports of the Society are devoted. They chiefly 
relate to shortening the forms of deeds and instruments in 
writing; the rendering unnecessary the assignments of terms; 
the registration of titles to land ; the registration of deeds ; 
the insurance of titles; the compilation of a general map of 
lands ; and the subjects of agricultural fixtures and the ques- 
tion known in this country as Tenant-right. 

All these important subjects have been dealt with in a 
bold but candid manner, and all of them now stand before 
the public in an intelligible form. Some direct legislation 
has taken place in pursuance of the Reports of the Society, 
but much indirect benefit has also been done by opening up 
the whole question, by familiarising the subject to the public 
mind, by calling attention to the prominent evils connected 
with the present law, and by proposing practical remedies 
for admitted evils. It has been proved over and over again. 
By unanswerable arguments, that the present state of the 
Law greatly reduces the value of land in this country, and 
that if free trade in land could be obtained, freehold land 
would greatly increase in value. It is melancholy to reflect 
that the state of the Law, and that alone, effectually deprives 
the owner of land of a great part of his property. Here, 
indeed, then, an amendment of the Law is necessary ; and to 
effect this, the Real Property Committee applied itself. It 
laid down a plan for a registry of deeds * very nearly resem- 
bling that which passed the House of Lords last Session, 
except that a map was recommended, which, though intro- 
duced into the original Bill of the Real Property Commis- 
sioners, was subsequently abandoned. Connected with this 



> 4 li. R. 336., and Report on Mftp, 5 L. R. S85. 
K S4 



420 The Law Amendment Society: 

was a proposal for the insurance of titles ^ and thus the 
advantages of the regbtry were proposed to be brought home 
to the existing holders of land, the benefit to the landowner 
being otherwise onlj prospective. Of this plan it is right to 
say that the more it has been examined the greater favour it 
has received ; nor do we doubt that it will eventually prove 
of the greatest assistance in dealing with existing titles. 
The establishment of an office for the insurance of titles has 
proved the practicability of the plan. But besides the regis- 
try of deeds, a registry of titles was recommended ^ ; by 
means of which land might have been transferred as easily 
and nearly as cheaply as stock in the Funds ; and this last 
subject, we hope, will be renewed by the Society, as we be- 
lieve it to be really practicable and of inestimable importance. 
A Bill founded on the latter plan was, indeed, brought into 
the House of Commons by Mr. Henry Drummond. This 
was not prepared by any member of the Society, and cer- 
tainly was not perfect in its details. Its principle was, how- 
ever, triumphant in the House of Commons, and is thus 
alluded to by a recent writer : — 

^* In the mean time, as if to read a lesson to all supporters of 
a right Cause to persevere and despair not, a Bill was introduced 
into the House of Commons, not remarkable for its reform tenden- 
cies, moved by a country gentleman who had been absent many 
years from Parliament, neither drawn nor supported by the Real 
Property Commissioners, opposed by the Home Secretary, the 
Attorney-General, and the Solicitor-General, who desired to await 
the report of the then sitting commission — this bill, under every 
disadvantage, was read a second time, by a majority of ten, 
warmly supported by country gentlemen of all parties. This 
result, so emphatically manifesting the progress of enlightenment 
on the subject, may fairly be ascribed, to a certain extent, to the 
indefatigable exertions of the Law Amendment Society and to 
those of its members, who, in the senate, in the lecture-room, in 
the clubs, in the pages of the « Law Review,' and elsewhere, had 
unremittingly devoted themselves to the cause, considering the 
evils, and weighing the remedies, promulgating the truths con- 

» 7 L. R. 155. 

' Second Report on Registry, 4 L. R. 351. 
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nected with the system and facing the storm of execration and 
reproach that is snre at first to assail those who in any way inter- 
fere with that whichy however fallaciouslyy is reputed the interest 
of any special craft." * 

Plans, also, were brought forward for the shortening of 
forms of deeds, which resulted in the Acts 7 & 8 Vict c. 119., 
and 7 & 8 Vict. c. 124., which are to be considered as a legis- 
lative protest against the long forms usually inserted in deeds. 
The direct effect of these Acts has not been considerable, 
but it cannot be doubted that their indirect operation on the 
length of deeds has been very great. " Concise precedents " 
have been hence chiefly derived. More complete direct 
results have, however, attended the Act 7 & 8 Vict. c. 112., 
which was founded on one of the Reports of the Society ^ 
and has bad more effect in reducing the delay and expense 
attending the transfer of land than any other act of the Le- 
gislature, ancient or modem. It has swept away quietly 
but effectually satisfied terms of years ; and notwithstanding 
some narrow-minded and ill-informed opinions which went to 
limit the operation of the Act, or to render it nugatory ^ it 
has wiped off perhaps the greatest stain on modern convey- 
ancing. It was well for Lord Monteagle, in his Report on 
the Burdens of Land, to refer to this Act and the Act for 
abolishing the lease for a year (4 & 5 Vict, c 21.), as having 
relieved the landed interest from very serious burdens. The 
Property Law Committee of the Law Amendment Society 
has ako published two reports on the subject of agricultural 
fixtures and the right of tenants to compensation for unex- 
hausted improvements.* These reports may be said to have 
settled the diflScult questions connected with this subject, and 
a Committee of the House of Commons reported resolutions 
in conformity with the suggestions here made, after taking 

' The Registration of Deeds in England. By W. Hazlitt, Esq., Barrlster- 
at-Law. Stevens & Norton, 1851. I1iis pamphlet bas justly been commended 
by Lord Campbell, C. J., in the House of Lords. 

« Printed 3 L. R. 183. 

' See these confuted by Sir Edward Sugden, in his able and learned Treatise 
on the Real Property Acts. 

* 7 L. R. 373. 
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much eyidence on the subject \ which comprised some of the 
members of the Committee ; and by an Act of last Session 
(14 & 15 Vict. c. 25.), some of their recommendations were 
carried into law. It is^ perhaps, then, in this branch of the 
Law, that not only most has been effected, but most has been 
proposed. Sound views have been laid down, much evidence 
collected, a great impression has been made on the public, 
and more especially on that of the landowners. The mem- 
bers of this Committee have also done good service by their 
testimony before Parliamentary Committees, more especially 
the Committee on Burdens of Land (H. L. 1847), the Keal 
Property Commission (1849), and the Committee on In- 
vestments to Middle and Poorer Classes (H, C. 1850 and 
1851); and thus by reports, by evidence, by lectures, by 
pamphlets, by Reviews and other periodicals, and more espe- 
cially by the Daily Press, the truth is now brought before 
the Public, and must, sooner or later, prevail. Connected 
with this subject is the entire Enfranchisement of Copyholds 
(VIL), on which a Committee of the Society is now sitting, 
and which may be expected soon to make a report ; and thus 
we may, within a short time, hope to see accomplished — 

1. Simplicity and uniformity of tenure. 

2. Easy, cheap, and expeditious modes of transfer. 

3. Shorter and more simple deeds. 

4. A greater certainty as to time in completing the sale 

and mortgage of land. 

5. Some mode of shortening inquiry as to title. 

These were the objects which the members of this Com- 
mittee hoped to accomplish. 

About five years ago they were advanced by one of the 
members of that Committee in an address ^^ to the members 
of Agricultural Societies, and others interested in land." 

The bare proposition drew down a storm of opposition from 
a portion of the Legal Profession, a part of which was, per- 
haps with some injustice, directed against the individual who 



* This 18 the Report on Agricultural Customs (H. C.) 184S. See the evi- 
dence well digested by W, Shaw and Henry Corbet, in an Svo. YolumeL Roger* 
son & Ridgway, 1849. 
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put forth the proposition. The only thing of importance to 
the public was, whether the proposals were wise and sound ; 
and we are most happy to say that the demand for these 
knd-measures has now become loud and general : the subject 
has been very fully discussed; the public has shown itself 
thoroughly interested in it ; and assuredly the present posi- 
tion of the whole question is chiefly indebted to this Com- 
mittee of the Law Amendment Society. 

Here, then^ is a boon which may reasonably be granted to 
the landed interest ; and in granting it, all other interests may 
be served^ with no exception : for here^ as in other matters, we 
are highly pleased to see a change of feeling has come over 
the Legal Profession, and many of its most enlightened mem- 
bers—many most deeply interested in its present position and 
profits — are not only anxious to see a cheaper and more easy 
system for the transfer of land, but are willing to devise the 
means of efiecting it.^ Indeed, this great work of converting 
the Legal Profession to the doctrines of Law reform, has been 
no mean part of the service performed by the Society. By 
stating clearly and bbieflt (for that has been, perhaps, the 
great recommendation of its reports), the reasons for the pro- 
posed change, a challenge has been thrown down which has 
rarely been answered. If the facts were as stated, if the 
reasoning were correct, the conclusion followed that the 
amendment should be made. Thus it is that which was for- 
merly the extinguisher, has been set on fiie, and the Profes- 
sion has become divided into two parties, in which the 
adherents of Law reform are now a strong, united, energetic, 
and powerful majority ; while among the minority, '^without 
are fightings, within are fears." All that is left them is to 
consider, 

" What reinforeement they may ji^ain from hope, 
If not. What rewludoa from despair.'* 

lY. The next subject to which we shall refer as having 
been promoted and advanced by the Law Amendment Society, 
is that of a reform in Legal Education. 

The recent investigation of the subject in the select Com- 

* See Art XII., anU, p. 372. 
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xnittee of the House of Commons and elsewhere^ which have 
originated with the Society, have established the following 
propositions : — 1. That the Inns of Court, as at present con- 
stituted, do not provide a proper system of Legal Education. 
2, That they are bound to do this. 3. That the neglect of their 
duty in this respect, is attended with consequences injurious 
to the public and the Profession ; and that, in the event of 
their failure, other means should be provided for promoting 
Legal Education. On the foundation of these principles the 
Society began to work, and the subject being referred to a 
Select Committee, two Reports were made.^ These docu- 
ments evidently had a double aspect. They proposed the 
establishment of a Law School through the instrumentality 
of the Society itself; but they also pointed to such a re- 
form of the Inns of Court as would induce those bodies to 
bring forward an efficient system of Legal Education. With 
large funds, with the prestige of a venerable, if not venerated 
institution, — with good libraries, — with great power, —it is ob- 
vious that the Inns of Court may establish, if they please, an 
admirable Law University, worthy of the science of the Law 
and of this great country. But if this is done, the object of the 
Law Amendment Society is accomplished, and their own Law 
School is necessarily merged in that of the Inns of Court. 
It is now rumoured, and we believe the rumour to be founded 
on truth, that a large scheme of Legal Education is about to 
be proposed by the Inns of Court. 

Without pretending to say that the Benchers would not 
have taken this step of founding a Law University, if the 
Society had not existed, yet we do not hesitate to assert, that 
great benefit to the cause of Legal Education has accrued 
from the efforts of the Society, and that strength was thus 
given to those Benchers who have always been in favour of a 
sound system of Legal Education, and who have now been 
able, as we are informed, to convert their minority into a 
powerful majority, approaching almost, as we understand, to 
unanimity. 

So far we place it among the successful efforts of the Law 

> Printed 12 L. R. 106.428. 
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Amendment Societj^ that it has regenerated the Inns of 
Court. 

V, A Modification op the Presekt Law op 
Partnership. — This subject chiefly involves the intro* 
duction into Engknd and Scotland of a partnership with 
limited liability^ or, as it is called in France, en commandite ; 
and in this investigation the Society was able to have the 
benefit not only of its legal, but of its commercial, members. 
Mr. Alderman Salomons, Mr, Ashton Yates, Mr. William 
Hawes, Mr. Ingram Travers, and other eminent merchants, 
assisted at these discussions, and the result was, a Report 
and papers, which have much advanced the proper consider* 
ation of the subject. This union of mercantile and legal 
law reformers is highly important ; and at the dinner given 
to Mr. D. D. Field, already alluded to, this was insisted on 
by the Treasurer of the Society ; — ** They had heard," he 
Bfud, ** a good deal of the fusion between Law and Equity, 
but he would tell them of another kind of fusion which they 
were anxious to effect, and which had induced them to hold 
their present meeting in the City of London — he meant a 
fusion between the lawyers and the great merchant princes 
of the City of London, who were equally interested, with 
themselves, in the work of Law Keform." — Morning Chronicle ^ 
December 22. This proposition was received with cheers, 
and has already been followed by many important adhesions 
of the mercantile body ; and Mr. Dillon, in acknowledging 
the toast of " the Merchants of the City of London," ex- 
pressed his joy that the work of real Law Keform had at last 
commenced. Here, also, may be mentioned the Branch Law 
Amendment Societies formed in Glasgow, Aberdeen, Perth, 
and other towns, composed of merchants and lawyers in those 
places ; an example which there is reason to suppose will be 
followed in many other towns in the United Kingdom. This 
subject of Limited Partnership has been also investigated by 
a Select Committee of the House of Commons in 1850 and 
1851. In the Keports and Evidence of 1851 (in which last it 
is to be observed, the Beport of the Law Amendment Society 
is referred to) it was resolved, that the Law of Partnership, 
requires revision ; and the Committee recommend for that pur- 
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pose the appointment of ^' a Commission of adequate legal 
and commercial knowledge, to consider and prepare not oidy 
a consolidation of the existing law, but also to suggest such 
changes in the law as the altered condition of the country 
may require." 

Having thus glanced at some of the principal subjects 
which have come under the notice of the Society, we think 
it will be allowed that the Society has taken possession of 
nearly the whole domain of the law, which was universally 
admitted to be in a hopeless condition. It has declared it in 
a state of siege, and has invited to the attack all persons 
coinpetent to assist, or disposed to aid. It has erected a 
standard as a rallying point for the friends of Law Amend- 
ment, or all those aggrieved by the existing law. But it has 
not attempted to effect its objects either by clamour or even 
by agitation. Inquiry and deliberation are the instruments 
which have been employed on all occasions. The well in- 
foi'ming Parliament, the rendering available professional 
knowledge for the assistance of those who are less techni- 
cally instructed, — this is l^e object and j»'actice of the 
Society ; nor did it attempt to amend the law before it was 
admitted, on all hands, to require great and radical reform. 
Committees have investigated and reported. It has delegated 
a particular subject to such of its members as appeared from 
its nature to be best qualified to deal with it; but it has 
expressly invited the assistance of any other of its members, 
and by its eighteenth rule, ^^ Every member shall be at 
liberty to inscribe his name on any Committee in which he 
wishes to act." This excellent and liberal regulation pre- 
vents the possibility of packing a Committee, or the exclusion, 
as too often happens in Crown Commissions, of the very 
person who has originated the discussion, and is best qualified 
to assist it Thus no light is shut out ; the breath of free 
opinion circulates; no private interest or particular bias sways 
any Committee ; and the only object it has in its researches 
is the Truth. We do not hesitate, therefore, to say, that 
for its discovery these Committees are usually better in- 
struments than a Government Law Commission, as usually 
constituted ; and we need only point for an illustration of 
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this to the Common Law Commission last appointed by the 
Government, and to it8 one Report, and the two Reports of 
the Common Law Committee on Process and Pleading, and 
their three Reports on Law and Equity Procedure ; and let 
the reader pronounce which of the two bodies have done 
most, which is most likely to be followed as guides by the 
Liaw Reformer and the Legislature, and which is most likely 
to effect any permanent good to the cause of Law Amend- 
ment. Of this it would be well that Government should be 
aware. The public have confidence in the Reports of the 
Society, as coming from an unprejudiced quarter. This 
confidence is a plant of slow growth, and should not be 
hastily slighted. 

These, then, are some of the services performed by the 
Society to the cause of Law Amendment ; but they are only 
a part. Besides these measures, chiefly, if not entirely, pro- 
posed by itself, it has powerfully supported all other mea- 
sures and institutions calculated to improve the Law and its 
administration; of these, we may notice four: — L The 
Incumbered Estates Court; IL The County Courts; and 
IIL The revival of Legal Education by the Inns of Court, 
as already mentioned ; and IV. The regeneration of the 
]^ar, and its adaptation to existing circumstances. And 
as to these and other matters, we may observe that the 
Society has availed itself of all the willing aid which could 
be ^ven by our pages, and has allowed us to represent the 
wishes and sentiments of its members, when it was more 
convenient to use this form of communication with the public; 
for in all kinds of combat, whether we carry on the war on 
long established abuses or on corporeal substance, it is neces- 
sary to adopt the means to the end, and to vary the mode of 
attack. 

** I boarded the king's ship, now on the beak. 

Now in the waist, the deck 

Sometimes I*d divide 
And burn in many places, 
Then meet and join — ~ " 

It is right, therefore, to state the precise connexion which 
exists between the Law Amendment Society and the Law 
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B^view. This is stated in the Third Beport of the Cottncil, 
dated June 17. 1846, in which is the following passage : — 

*' We are desirous that, in conformity with the approved prac- 
tice of almost all other Societies, we should endeavour to obtain 
as extensive a diffusion as possible of the Reports and proceedings 
of the Society. Having considered whether we should establish a 
separate publication for this purpose, or avail ourselves of any 
existing publication, we have come to the conclusion, that it 
would be both cheaper and more advantageous in the first instance 
to avail ourselves of an existing publication, if a suitable one 
could be found willing to forward the views of the Society. We 
have now much pleasure in announcing, that we have been able 
to make an arrangement with the Publishers of the Law Review 
(which has from its commencement promoted objects similar to 
those of the Society), by means of which the Reports and proceed- 
ings of the Society will he regularly published^ and a more perma- 
nent record of the proceedings of the Society be obtained Accord- 
ing to this arrangement, the members of the Society will henceforth 
be presented with the Law Review, commencing with the current 
volume of that work." 

With this understanding, we have, as It were, on our own 
parts, undertaken certain adventures, and delivered certain 
battles, which on the whole, have turned out well ; but any 
laurels that we have gained, we most willingly lay at the feet 
of the Society, which we acknowledge as the fons et origo 
of the Law Review. Let us then proceed to show in what 
way we have endeavoured to forward the great objects to 
which we have alluded.^ 

L The Incumbered Estates Court. — It will be seen 
by an Article entitled "Land Measures for Ireland,"* that we 

1 It has been our wish temperately, but steaJUy, and, so far as is possible, with- 
out giving offence to any one, or writing unnecessarily, or ungentle, an unkind 
word to further the cause of Law reform ; we wish we could say that we have 
always been able to fulfil our own desires. Still more, that we deserved the 
compliment of Mr. C. P. Cooper, when he calls )this Review << a periodical, of 
which it may safely be predicted, that it will do more for the reform of our I^aw 
and of our Courts, than any publication prior or contemporary has done.** — The 
Delay in the Offices of the Musters in Chancery f and the JUtmedy, 2nd ed. 1849. 

« 10 L, R. 1^22. 
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have stated our claim to the idea of establishing a Court ot 
this nature, for dealing with land in Ireland, and we have 
since lost no opportunity of supporting the principle of the 
measure, or of stating its force and operation. Nor have we 
here stopped : we have considered this principle with reference 
to England, and in some modified form we believe it to be 
Applicable. Some official investigation of titles must take 
place, the reasons for which we have very recently stated * ; 
and the power of giving a parliamentary title should be vested 
somewhere, either in the Court of Chancery, or in some 
special tribunal created for the purpose. We incline to the 
latter. This, coupled with an application of the doctrine 
of insurance to titles of land, would enable the landowner to 
deal freely with his own. 

IL The County Courts.— If the Law Amendment So- 
ciety, by any of its offshoots or members, has any claim to 
recommending the establishment of the Incumbered Estates 
Court, its title to the parentage of the County Courts, 
through its President Lord Brougham, is far stronger. It 
will not b^ disputed that to him more than to any one else is 
this country indebted for their conception, for their maturity, 
and for their extension, present and future. 

Since their establishment the Society has given them its 
constant support, as a real and efficient means of obtdning 
justice in the matters within their jurisdiction, and as the most 
effectual mode of enforcing a reform of the Superior Coiuis. 

III. and IV. — The efforts of the Society in support of Le- 
gal Education have already been noticed, and the mode of 
regenerating the Bar is provided for in its most recent Re- 
port printed, ante^ p. 377. 

And now having done so much, what remains for the So- 
ciety to do. Alas 1 how much is yet undone, almost unat- 
tempted. We see — 

'< All its great work to come, before it set ; 
How to begin, bow to accomplish best 
Its end of being on earth and mission bigh.^ 

Par, Reg, b. iL 112-.-14. 

^ See anti, p. 174. 
VOL. XV. P F 
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Tbnt iDiidi we will aaj. The general numagemeiit of the 
business of tbe Sodety fidb on the Council. They IwTe 
hitherto conducted it with no want of activity or energy. 
They have been bold, bat ahk> cautions. They have brought 
forward subject after subject for discusnon and inyestigation 
opportunely, and they have not distracted the minds of the 
Members or the Public with too many questions. They have 
had 

« A niglitj naie, but not witliont a phn." 



If we might be permitted to give a word of advice to our 
respected parents, we would entreat them to adhere to the 
same course which has hitherto been crowned with success. 

Keeping in view all that they have hitherto proposed, let 
them now endeavour to accomplish and perfect the measures 
necessary to their completion ; and for new proposals, let them 
steadily adhere to those three which we have already touched 
upon. 1. Codification ; 2. The relations of the Bar, and the 
Attorney with each other, and with the Public ; and, 3. The 
establishment of some sound system for tbe administration of 
Private Trusts. 

1. Codification. — This involves the whole of our Statute 
and Common Law. Let tbe Society press this upon the 
Government, upon Parliament. Let its members rise early 
and late take rest, until some progress is made ; some organi- 
sation established for accomplishing this great work. Let us 
not be behind all other civilised nations in this, as we are 
before them in most other things. Let us hear what Mr. D. 
Field said on this as tbe result of his recent tour in Europe :— * 

'' He had visited various countries in Europe, and he had 
found in almost all of them a spirit of Law Keform. In Swe- 
den and Norway they were discussing anew Code ; in Bussia, 
they had just got one ; in Greece, a new Code had been pro- 
vided; in Sicily and Sardinia, and even in Turkey — be- 
nighted Turkey, — the great object of agitation was the new 
code Tanzimat, against which certain Pachas had rebelled, 
because it took from them the power of the bowstring. If 
then, in those countries, earnest and patient thinkers were 
bent upon a reform of the Law in the midst of the violent 



tluroes of the times to wluch they were subject^ that ought to 
encourage England and America to go on in the same course. 
But however that may be^ England and America must go on 
to stimulate each other. • . • Let them be henceforth mutual 
teachers and helpers. Let them be rivals^ not in the arts 
destructiye^ but in arts peaceful and conservative. That was 
the only rivalry which left no sting behind ; it was the only 
one in which those who won and those who lo6t» the victor 
and the vanquished, might rejoice together.'' 

It will be a duty worthy of the Society, to cherish and 
keep alive this feeling, which may be of the utmost advan- 
tage to the science of the Law, and even to the other great 
interests of the country ; to the best interests of civilisation. 
Here is a common field for the united exertions of both 
countries. In these days of rapid transmission of ideas, much 
mutual benefit would be derived by the free interchange of 
thought and mental labour in the great task of re-arranging, 
digesting, and codifying our whole body of Law ; and thus it 
might be possible to have one Code common to all people 
speaking the Anglo-Saxon tongue. 

2. The Leqal Pbofessiok.^-No person can doubt, who 
attentively watches the signs of the times, that a new era is 
dawning upon the Legal Profession. Of this, perhaps, we 
have recently said enough ; but it will be the duty of the 
Society to watch over the lawyer and his relations with the 
Public ; to render the Bar what it should be — a useful and an 
honourable Institution ; to call out all its energies, and deve- 
lope all its talents. 

IV. Tbusteeship. — This subject has been already touched 
by the Society : it is one of the pressing wants of modem 
civilisation. We must learn when it is necessary to leave 
the domain of speculation, and descend to the field of action. 
There are many years of useful labour fol the Society. 
Indeed, we wish we could think that there was a fair prospect 
of its termination. 
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ART. XVL— REPORT OF THE EQUITY COMMITTEE 
OF THE LAW AMENDMENT SOCIETY ON THE 
MASTER'S OFFICE. 

A PAPER on the subject of the procedure of the Master's 
Office, read before the Society on the 10th of November last, 
having been referred to this Committee, they beg now to 
present their Report on the same. This Committee have 
already given much attention to the important subject of the 
Master's Office, and a Beport directed expressly to its im- 
provement was made by this Committee, and was received 
by the Society in the year 1847. There was also presented 
to the Society at the same time, a proposed Beport, which 
represented the opinion of some of the members of this 
Committee. The principal diiSerence in the views taken in 
these documents was, as to how far the present system of 
referring portions of suits, or inquiries arising out of them, to 
the Master was advisable, and the question is further raised 
in the paper which is now referred to this Committee. This 
Committee have also had before them the Beport of another 
Committee of this Society, recommending the fusion of the 
jurisdictions of Courts of Law and Equity. This recom- 
mendation has the entire support and concurrence of this 
Committee. They believe that the recommendations made 
in the present Beport will apply to suits in Equity as they 
now exist ; but if the fusion of Law and Equity were carried 
into effect, the subject matters of such suits must be dealt 
with by the Judges under any new system, and, in the opinion 
of this Committee, they cannot dispose of suits in any manner 
so beneficial as that recommended in this Beport. With this 
observation this Committee proceed to consider the subject 
referred to them. 

The duties of the Court of Chancery are of a compound 
character, and consequently it sometimes happens that 
questions of the greatest difficulty arise, and require for their 
decision the utmost learning in the law, and the most acute 
powers of judgment upon fact ; while at other times, all that 
is wanted on the part of the presiding officer is care, atten- 
tion, and a knowledge of the routine practice of the Court. 
This being the case, it is easy to understand why attempts 
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should liave been made, from time to time, to separate tbat 
portion wluch seemed to require the personal superintendence 
of the first law officer in the kingdom, from that portion 
which might be properly performed by men of inferior 
station and acquirements : so long as it was not only the 
theory but the practice of the Court that the Lord Chan- 
cellor himself should hear causes in the first instance, there 
might have been reasons, which do not apply now, why it 
was desirable to withdraw from him, as much as possible, all 
business of a merely routine character, and refer it to a 
Master, who, it may be observed, originally sat with the 
Chancellor at the hearing of a cause : but, inasmuch as three 
Vice Chancellors have been appointed, before whom and the 
Master of the EoUs all causes are now originally heard, and 
as there is little doubt that the Lord Chancellor will seldom 
hear any causes except by way of appeal, the question arises, 
whether the duties incident to the determination of a cause 
should continue to be divided between two judicial officers, 
each of them subordinate relatively to the Lord Chancellor, 
and one of them inferior to the other. The circumstance that 
the original hearing of every cause is now before a judge in* 
ferior to the Lord Chancellor, may afford an additional argu-* 
ment why no portion of the judicial duty in a cause should be 
transferred to a still lower tribunal ; but, independently of 
this fact, there are strong reasons for contending that no 
division of one cause between two judicial officers could ever 
be so made as to be advantageous to the suitor. Perhaps the 
best mode of establishing this proposition will be by examining 
the present distribution of judicial labour between a Vice- 
Chancellor and a Master. Every cause is at present brought, 
in the first instance, before either a Vice-Chancellor or the 
Master of the Kolls, even though it may not be then in such 
a state that one single point in it can be determined. A re- 
ference is then made to the Master, in terms which are fre- 
quently a matter almost of course. When this is the case, it 
seems obvious that the original hearing is an expense wholly 
caused by the circumstance that there is a division of duty 
between the Judge and the Master. The decree first made 
does not decide a single question in dispute ; it does not ad* 
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minister or distribate any property. AH tliat lesultB from it 
is a mere definition of what portion of the cause shall be 
transferred to another tribunal. Attempts have been reoentlj 
made, under Orders of Court, and Sir G. Tumer^s Act, to en- 
able parties to obtain orders from the Court, as of course, for 
certain preliminary inquiries before the Masters; but this 
course has not been found effective, and orders of this nature 
are, it is believed, now rarely made. After the Master has 
made his report (that is, in many cases, after the whole cause 
has been virtually determined), a further hearing by the 
Court is necessary to give effect to his decision. In such 
cases, the expense of the second, as of the original hearing, is 
created by the division of duties between the Judge and the 
Master. Had the Master been the sole Judge, he would, 
when he made his report, have been in a condition to decide 
the cause, and no further hearing would have been necessary. 
The evil, however, is not confined to the mere transfer of 
the cause from one tribunal to another; but the Office to 
which it is thus transferred, is in itself peculiarly inadequate 
to the proper performance of many of the duties thus cast 
upon it. The Master does not, in fact, possess the powers 
suitable and necessary for a Court which has to adjudicate 
upon disputed questions of importance, and administer pro- 
perty subject to various and complicated claims. He has 
little authority or control over the suitors who attend before 
him. He cannot usually make any order as to costs. He 
cannot insure diligence or activity in the conduct of a cause, 
even when the object of the suit is to vindicate the rights of 
a person under disability. No opportunity is provided for 
him of publicly commenting upon the negligence or mis- 
conduct either of the parties to the cause, or their agents. 
He has ordinarily no power to punish witnesses for pre- 
varication, and he cannot commit for contempt. That per- 
fect publicity of proceedings, which in so many cases operates 
both as a wholesome restraint and an efficient stimulus, does 
not exist in the tribunal of a Master in Chancery. The 
Court above, though it scruples not to cast upon him the 
labour of investigating matters in dispute, and the difficult 
task of coming to a conclusion, seems to put no confidence in 
his discretion, and denies him almost the power of action. 
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With respect to suits for the administration of the estates 
of deceased persons, this Committee have already reported 
their opinion, that the Master might exercise jurisdiction 
without any original hearing or reference from the Court 
above ; and, assuming that the Court of Chancery were to 
remain in other respects as at present constituted, this Com- 
mittee would still adhere to their opiniog ; but they have been 
led in their present inquiry to the conclusion that a much 
more fundamental alteration ought to be effected. In fol- 
lowing out this inquiry, this Committee have examined the 
forms of reference in various suits, with the intention of dis- 
covering some general principle in the division of judicial 
duties between the Judge and the Master, with the hope of 
thence determining whether there are any advantages in 
such a division to compensate for the obvious increase of 
expense it occasions. The Committee are wholly unable to 
ascertain that Courts of Equity adhere to any settled prin- 
ciple in determining what they will refer to the Master and 
what they will decide themselves. Forms of reference seem 
to have grown up and been adopted whenever the Court has 
found itself in a difficulty, without its being much considered 
whether a transfer of the difficulty from one tribunal to 
another was the best mode of effecting its solution. In some 
instances, the form of reference is such as to transfer to the 
Master the whole cause, involving, perhaps, the decision of a 
most difficult question of Law or Equity. Should there be 
no appeal from his decision, he it is who virtually hears and 
determines the whole case ; and the part performed by the 
Judge, as well at the original as at the subsequent hearing, 
is mere matter of form. This is the case in a suit for the 
specific performance of a contract, where the point in issue is 
the validity of a title. The cause is really heard by the 
Master, and both the original hearing and that upon further 
directions are, when the parties are satisfied with his decision, 
useless and expensive excrescences; and this is the more 
striking when the Master resorts, as he frequently does, to 
counsel for hia opmioo on the title* Should the parties not 
be satisfied with his decision, an appeal (not in the most con- 
venient form) Ilea to the Court above ; and it ia only by 
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this ezpensive process that the opinion of a Superior Judge 
can be obtained. There is then another appeal, namely, ta 
the Court of Appeal in Chancery, and thence to the House 
of Lords; and at any of these stages it may be referred 
back to the Master to review bis report, and the same series 
of appeals may thereupon be repeated. It must not be sup^ 
posed that the application of these observations is confined 
exclusively to suits for the specific performance of a contract. 
There are many other cases in which all the real difficulty of 
the cause is transferred, in the first instance, to the Master ; 
where the original hearing, and that upon further directions^ 
may be, and frequently are, almost useless formalities ; where 
there is the same certainty of appeal from the tribunal before 
which the cause is first heard, and the same liability to a 
series of successive rehearings. Thus, taking two instances, 
by way of illustration, amongst causes recently heard. In 
one case the right to relief depended almost entirely upon the 
fact whether there had been a binding contract between the 
plaintifi* and the defendant. The decree made by the Court in 
the first instance, was a reference to the Master to inquire 
whether any and what binding contract existed between 
these parties. In another case, the bill was filed for payment 
of a specific legacy, the plaintiff alleging that the personal 
representatives had assented to his legacy, and that he was 
therefore entitled to immediate payment. The defendant 
denied that any such assent had been given, and contended 
that they were not bound to pay the legacy without an 
indemnity. Under these circumstances, the decree directed 
a reference to the Master to inquire whether any assent to. 
the legacy had, in fact, been given; and the Master was 
further to inquire whether the defendants were entitled to 
any, and what indemnity. Keferences of this kind not only 
do not solve the question in the cause, but they frequently 
impose upon the Master a task of greater difficulty than the 
Court would have to perform should it take upon itself the 
decision. For the Judge who directs the reference, exercises 
his ingenuity to frame inquiries upon every possible point 
that may be useful or necessary for the decision of the cause, 
and the Master has no option but to [report fully thereupon* 
Whereas, should the Court endeavour itself to solve the dis- 



pute> it would frequently happen that the clear establishment 
of one point would preclude any necessity for further in- 
quiry as to others. In addition to these evils already enu- 
merated, as resulting from references of this nature, it may 
be observed, that they tend to make the parties negligent iu 
preparing their evidence before the cause is set down for 
hearing, for they rely upon having an opportunity afforded 
them for supplying all defects when the cause is transferred 
to the Master's Office. Upon other references, the proceed- 
ings before the Master are subsequent to, and consequential 
upon, the decree, or involve in themselves the very relief 
which is the object of the suit. This is the case in a bill 
simply for an account, or for the administration of the pro- 
perty of an infant. The Committee believe that upon 
references of this nature, much of the duty is at present done 
by the Master's clerk. Whenever this is the case, there 
seems no reason why such duty might not be fitly transferred 
either to some subordinate officer expressly constituted for 
these particular functions, or to an official bearing the same 
relation to the Judge that the Master's clerk bears to the 
Master. 

Many other instances might be mentioned of the evils 
produced by transferring causes by means of reference to the 
Master; but the Committee consider that the above are 
quite sufficient to illustrate the object they have in view, in 
]]ointiQg out the vexatious delay and expense occasioned to 
suitors by this practice. One general objection to all refer- 
ences appears to this Committee so important as to require 
special notice. It is, that the Judge who orders the refer- 
ence has not forced upon his attention the great expense 
occasioned by the minute inquiries he directs. He disposes 
of the case, as it is called, by transferring it to another tri- 
bunal, relieving himself from all responsibility, by considerin 
that he only adheres to an established practice. Aga' 
though the Master, to whom the case is transferred, in 
course of his inquiries, is made acquainted with the exp 
and inutility of many of the matters referred, and also 
haps, in some instances, with the insufficiency of the 
ence, yet he has no power to obviate the evil. It is ' 
duty to follow the tUrections imposed upon him by t' 
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ence ; and their being no discretion vested in him, he neoecK 
sarily feels no responsibility. Lastly, when the cause comes 
back to the Court upon the Master^s Report, and on further 
directions, the difficulties which have attended the inquiry 
are not apparent on the face of the Report; but should the 
Master have deviated in any degree from the literal terms of 
the reference, the Court exhibits but little sympathy with 
his embarrassments ; and, probably, by referring it back to 
him to review his report, casts an implied censure upon his 
conduct l^e result is, that neither Judge nor Master feels 
that any blame attaches to himself when cases of gross 
injustice are mentioned respecting the Court of Chancery. 
Whereas, should each cause be heard throughout by one 
Judge, he could scarcely fail to become cognizant of every 
case of hardship as it occurred. 

These arguments have recently received great confirmation 
from the publication of the evidence taken before a Select 
Committee of the House of Lords last Session, appointed to 
consider the Bill for giving Primary Jurisdiction to the 
Masters in Chancery. The present Master of the Bolls, in 
answer to Q. 833, said, " I have long entertained the opinion 
that a great number of references to the Master might be 
avoided, and the modem disposition of the Courts is to avoid 
them. I myself, in the very short time that I have been in 
a judicial situation, have repeatedly made orders in which 
formerly a reference would have been directed to the 
Master. I said, ' If you will give me sufficient evidence, 
and satisfy me of the propriety of it — the same evidence as 
would satisfy the Master — I will make an order/ I think 
you might diminish a great quantity of the business before 
the Masters' Offices, by requiring the Court to take more upon 
itself; and which, with the present force of the Courts, 
might easily be done." And his Honour states that this is 
now the practice, not only of himself, but of the Vice-Chan- 
cellors. Speaking of applications for the appointment of new 
trustees, his Honour says, in answer to Q. 839, '^ It would be 
referred to the Master undoubtedly, according to the common 
course of proceeding, not necessarily ; for, as I stated before, 
I believe that the common practice of the Yice-Chancellors 
at present is, in a great number of those cases, and, when 



they can, to determine upon them at once, as I have already 
stated ; in all cases where I can deal with the case safely 
without reference to the Master, and the parties produce 
sufficient evidence to satisfy me, I make the order at once.'' 
The proper mode of proceeding is thus referred to by his 
Honour, in anwer to Q. 853., and the following question : 
^^ I have no doubt that a great deal of useful work might be 
done by the Court adopting some of that practice which exists 
at Common Law, of sitting in Chambers." And in Q. 854., 
he is asked as to '' The practice of sitting in public, and being 
attended by counsel, and hearing solemn arguments upon 
important matters, whether of law or of fact, and then going 
to Chambers, as the Common Law Judges do, and disposing 
of minor, matters at chambers." His Honour says, " Yes ; 
and which are best settled across a table." And again, in 
Q. 855., ** Your Honour does not consider that there would 
be any degradation or any lowering of the dignity of the 
learned Judges in this practice ?" *' Not the least ; I should 
willingly do it if it were required to be done. Of course, 
you must take into consideration that it must take up time." 
And Mr. Vice-Chancellor Turner, in answer to Q. 676., 
says, '' Very material modification has taken place, and is 
taking place, in every branch of the Court upon this subject ; 
and the references which are made to the Master by the 
Court are not nearly so frequent as they used to be. For 
instance, in the case of the appointment of trustees under 
the Trustee Act, I have generally said to the parties, 
' Name the persons whom you propose to be trustees, and 
bring me an affidavit of the respectability and credit of those 
parties, and I will appoint them at once without reference to 
the Master ;' and that has been adopted to a much greater 
extent by Vice-Chancellor Knight Bruce." The evidence of 
Mr. Edwin Field, the solicitor, may also be referred to as 
confirming the evidence of these two learned Judges, and 
also more especially as to the dangers of the divided 
responeibility existing under the present system in another 
branch of the Court, He points out that, in a case in which 
he was concernedj a sum of 190?, stock, belonging to a poor 
echoolmistress, was paid out of Court improperly. *^ I wish 
to say," Bays Mr. Fields " that I believe the great irregularity 
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I have spoken of^ in this case^ was owing entirely to his 
Honour the Vice-Chancellor (Wigram) trusting to counsel; 
they trusted^ I suppose^ to the solicitor^ and the Begistrar, I 
suppose^ trusted to the Judge, and the Judge, to some extent, 
trusted to the Kegistrar ; so that no one felt exactly the 
responsibility was especially on him ; and a circumstance so 
grossly and palpably irregular as the one I here mentioned, 
passed through. It was the divided control that caused this 
irregularity to pass through." The getting this matter set 
right cost 100/., which appears to have been paid out of the 
fund. 

Without referring to much other evidence to the same 
effect from persons of eminence and experience, it is suffi- 
cient to say that there is nothing having a contrary ten-r 
dency in the important evidence to this Report; and this 
Committee believe that all the Judges of the Couii; of 
Chancery are now resolutely acting on these opinions so 
expressed. It may properly be added, that Sir E. Perry, the 
Chief Justice of Bombay, has for some time been acting on 
the plan of working out his own decrees with complete 
success. In a letter on this subject to a Member of this 
Committee, he says, ^^lam able to give you most satisfactory 
evidence as to the speed, certainty, ease, and satisfaction to 
the parties, with which decrees are worked by the Judges." 

The Committee may also notice, that the recent great 
addition to the judicial power of the Court of Chancery 
would give great facilities for trying this plan ; and it may 
be suggested, that if the Masterships as they become vacant 
were not filled up, but the Master's clerk and staff trans- 
ferred to any of the Judges willing to work out his decrees, 
this might give an effectual mode of trying the advantages of 
the plan, and not disturb too far the present system, if the 
new plan were found impracticable. 

Such being the state of the argument, authorities, and 
evidence on this subject, the Committee are prepared to with- 
<lraw their fonner opinion, given at a time when this subject 
had not received so much consideration as has since been 
bestowed upon it ; and they now recommend that, as a general 
rule, in every cause, all disputed questions, whether of fact or 
law, should be decided by the Court before which the cause 



Id set down ; and that in every cause in which, according 
to the present practice, the Court, either for the protection 
of absent parties, or for other reasons, requires evidence to 
be given on facts not in dispute, the same Judge should 
himself examine and decide upon such evidence ; and that in 
all cases in which facts are in dispute between the parties, such 
facts should be decided by the Judge by evidence taken vivd 
vocej if the Judge shall think fit ; and that the parties should 
have the option of submitting such facts to a trial by Jury, 
under the direction of the Judge. In this manner, the purely 
judicial duties of the Master would be entirely superseded by 
the Court. 

With respect to the administrative duties now performed 
by the Master, the Committee are of opinion, that many of 
them might be more suitably performed by oflScers of in- 
ferior station. For instance, an officer might be appointed to 
manage and superintend the sale of estates. Professional 
accountants might be employed to take accounts ; such sub* 
ordinate officers should act under the direction of, and in 
immediate communication with the Judge; and when any 
question of difficulty arose, the suitors should have the privi- 
lege of obtaining his opinion. The Committee may refer 
to the practice which now prevails in administering the 
estates of bankrupts and insolvents, as affi)rding, in some 
respects, an illustration of the nature of the change thus pro- 
posed. The Commissioner or Judge in bankruptcy has 
complete superintendence of a case throughout. He is 
assisted by official assignees and other officers, created for 
particular purposes; but there is no division of judicial duties 
between him and any other officer at all resembling that which 
now takes place between a Judge in Equity and a Master. 

This then, is the general rule which this Committee would 
recommend should be adopted in suits in Equity. But they 
admit, that it might not be applicable to every possible de- 
scription of suit. They are disposed, therefore, to recommend 
that parties should have the option of referring a cause to 
certain official referees, subject to certain regulatioDs. These 
are, that no reference should be made at the trial or hearing 
of any cause within less than ten days previous to such 
hearing, and that all such references should be made, either 
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with the consent of all parties, or by summons at the instance 
of either party. The Committee are also of opinion that in 
certain cases of long and intricate accounts, the parties should 
be compelled to refer them to an official accountant. On the 
whole subject of this Report, the Committee submit the 
following resolutions for the adoption of the Society: — 

1. That the present practice of commencing suits in 
Chancery before a Judge, of refer^g either the whole or a 
part of the matters involved in the suit to the Master, and of 
reporting the Master's decision to the Court for its ultimate 
determination, is the cause of the greater part the delay and 
expense of Equity proceedings. 

2. That suits in Equity might be most advantageously 
disposed of by the Judges sitting in Court or in Chambers, as 
might best suit the circumstances of the case. 

3. That the office of Master in Chancery, as at present 
constituted, should be abolished; and that with this view^ 
vacancies in the office, as they occur, should not be filled up. 
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No Session of Parliament ever opened under circumstances of greater interest 
to the particular cause which we represent. There are other subjects of 
importance before the Legislature;^- a change in the mode of representations- 
war — peace — finance ^ — ministers;— on all these we have nothing to say; but 
there is this distinction between Law Amendment and all other subjects, that 
as to its necessity all are agreed. We know not which of the four parties in the 
state to mention as most desirous to promote Law Reform. 

Is it that which adheres to the present Ministers, who have constantly placed 
recommendations of this nature in Her Migesty*s addresses from the Throne 
and who are the authors of so many useful Law Reform measures ? Is it 
the party of the late Sir Robert Peel, who, when living, constantly and usefully 
supported this cause? Is it the party of the Earl of Derby, which now 
demands many specific Law Reforms as fecilities for the transfer of land* an 
alteration in the Law of Partnership, and cheap and simple Law Procedure ? 
Or shall it be the Radicals, who have long contended for all these and much 
more ? Here, then, is a subject on which all parties are agreed, and as to 
whioh action only is necessary ; and we have on this ooeasion, or veiy reoenUy, 
shown the present state of most of the important questions connected with it] 



Of tbeie lome lyttem of Registry, u applied to dealingi with Itnd, ii, per- 
haps, the most important. It is in vain to oppose the feeling in favour of some 
idteratioD of this nature. We do not know that the Bill which passed the 
House of Lords last Session is the best that can be devised, but it is useless to 
oppose it without proposing a better. The temper of the landed interest and 
of the commercial classes will no longer tolerate the existing system. We have 
only to recall what happened on the division of Mr. Drumraond's^Bill in 1849, 
and we find how the squires beat both the Lawyers and the Ministers ; and as to 
the opinion of the mercantile classes, we make a note from one of Mr. Cobden's 
speeches, which may serve as an indication of their sentimento on the subject: — 

** What was there,** he said, " to prevent half a dozen merchants, such as were 
met on the platform, from devising a mode for registering of the land ? I..et 
them take advantage of the survey that was now going on throughout the 
country, then let a register be made of all existing properties, and let all claims 
be barred after a certain number of years. Then let them require that every 
purchase should be registered, and where would be the difficulty ? But, then, 
let it be done by men of common sense, who would disregard the pretences of 
lawyers.**-- Jtfr. Cobden at LcwU, Dec, 9. 1850. 

Now, this m ay be thought very absurd at Lincoln*s Inn, but our readers may 
be sure that it is not so considered in many other places in this country, and 
more especially in Parliament It b there thought to be sound sense, and un- 
less this feeling is properly met by impartial persons, a measure will be adopted, 
the least evil of which perhaps, will be, that the pro6ts of the lawyer will be 
roughly dealt with, if not swept entirely away. We regret, then, that Sir Edward 
Sugden has thought it right at this period to reprint his old objections to Re- 
gistration in a pamphlet under a new title, Shall we regiiter our deeds f but has 
proposed no plan for meeting our present difficulties. He justly states himself 
to be not unfriendly to the principle of registration, and refers to his own mea- 
sures both in England and Ireland for registering Crown Debts and) other in. 
cumbrances for the benefit of purchasers. We wish he had applied his mind to 
larger measures ; as it is, n6t even his great learning and experience will avail. 
A Register of titles, persons interested in land will have, and they are the true 
friends of the Profession who charge themselves with the duty of discovering the 
means by which this wish may be gratified. 

Of no less importance than this will be the steps taken by the Government 
as to Pbocedube. The subject of ** fusion** has been brought before the 
Chancery Commissioners by Mr. Dudley Field, who was examined by the Com- 
missioners ; who, if they do not agree with his conclusions, will probably state 
their reasons for it At the time that this is written, we are not in possession 
of their Report Public notice has, however, been given that the Common 
Law Commissioners have prepared a Bill which is to carry out the recommen- 
dations contained in their Report. Our opinions as to their insufficiency are 
already before our readers (L. R. for August, 1851), and we shall certainly 
be amazed if this Bill is even proposed previous to the production of the Chan- 
cery Commissioner^ Report, which is the orthodox stop-gap for opposing all other 
proposed Heforms* It will be the more remarkable, its copies of this important 
Bill, which is ;>o other than a new CocJe of Frocedure, havo not been usued 
to the Profession,'^nd many per sons inteiested in the suUjett have in vain 
applied ^r them, and yet^ m the m^glnal notes of the measure, which have 



444 Postscript 

(with apparent correctness) been printed in some of the Newspapers, it is pro- 
posed that the Bill shall come into operation on the 5th of Aprttt 185^. 

This intention, if carried into efTect, would indeed be a legal coup cTetat 
worthy of the other side of the Channel. We cannot believe, however, that it is 
the wish either of the Commissioners or of the Law authorities to pass tliis 
Bill withont ample discussion. Tt would have been our duty to have given it 
full consideration could we have obtained it ; as it is, we have had no oppor- 
tunity. 

The movement in the Profession, and more especially among the Junior Bar, 
continues, and we believe that the subject of the relations between the Bar, the 
Attorney, and the Client, will shortly be brought before Parliament. The 
repeal of that part of the original County Court Act which compels the client 
to' employ an attorney will afford a fitting opportunity. In the meantime, 
several interesting opinions on the subject have been elicited. Let us give one of 
them. 

At the Middlesex Sessions the learned Judge said, *< he wished it to be dis« 
tinctly understood that there was no necessity whatever for the intervention of 
a third person lietween counsel and prisoners. Every barrister, not only in the 
Criminal Courts of the metropolis, but on the Circuits, who was not otherwise 
engaged, was bound to take up a case if called upon by the prisoner in the dock, 
and also to receive the fee from him. There was not the slightest necessity for 
the interference of any attorney or of any person who went about in the cha** 
racter of an attorney *s clerk ; and he wished it to be distinctly understood that 
counsel could be instructed by prisoners themselves. '* — Per Serjeant Adams, 
Assistant JudgCt Middlesex Sessions, Tuesday, Dee. 23. 1851. 

We are happy to find that two new weekly legal periodicals are to be added 
to the existing list, both having decided Law Reform tendencies. The Legal 
Examiner has already appeared ; The Legist is about to appear shortly. These 
publications, we think, are a legitimate and useful mode of developing the 
talents of the Junior Bar; and they have both of^them our hearty wishes for 
their success. They prove, among other things, that the Profession demands 
publications of this character and complexion, as representing their wishes and 
prospects. We are quite satisfied that one of the first questions which will be 
asked by the client before employing a professional man will soon be, " Are you 
a Law Reformer ? " 

We much regret to have to record the death of the late Lord President Hope, 
of whose life we shall endeavour to give some account in an early Number. 
An account of the death of Mr. John Reddie, Chief Judge of the Small Debts 
Court at Calcutta has also reached us. He was a zealous law reformer and 
amiable man. His exertions in that Court were highly valuable, and not only 
gained the approbation of the authorities of that Dependency, but obtained 
for him the sanction of the Bar, and the respect of all other classes. 

Michaelmas Vacation, Jan, 29. 1852. 
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O. 
Oath. See Parliamentary Oath. 



44« 



i^mxp 



p. 

farUnxnentury Oatb9,3S4— ihe Com- 
iKion Iaw m to am of^tb, 335 — dise 
of Alderman Salomons, 336 — fprm 
of P4th of ftl^Hralioii, S37t^pQpUh 
recpsantfi 333-«^stgtut«8 relating to 
tbe oath, ibnSil -^ X^ord Denman's 
Act;, 843. 

Parties, examiDatioi) of, 7|»73. 

Partnersbip, 4^5. 

Pilgrim'* Progrwsi ft© Nw» 3^6— 
Vanity Fair, ilWlriM of Uapflul, 
329, 

Procf»dqre ifi the Superior Qmr^^ 
44. 418. 



R. 

Reform of iHe flupertof Oourts of 

Common Law, 70-98. 
Registvation of Anuianees, If 5. 
Registration of Titla, 41 8-448. 



Schools, reformatory, for JuYenile of- 
fenders, 844. 

Scotland, Law Amendment in, 904—- 
Report of the Ola^ow Society, fQS 
— assimilation of Laws of Eng^l^nd 
and Scotland, 206 — Report of 
Town Coun^l of Aberdeep, 207. 

Society ibr promoting the Amend- 
ment pf the Law, lieports of, pn 



Bar, the attorney and the client, 
377 — on the Masters* Office, 432. 

Special pleadings. See Superior Courts. 

Superior Courts of Common Law, 
reform of, 98 — abolitiop of special 
pleading and more frequent assizes, 
tA,— County Courts, 100 — employ- 
ment of London Aeent% 10S« 

Sweden, progress of Law Reform in, 
126.2^5. ' 



T. 

Titles, official inv^tigation of, 174 
— registration of Assurances, 175 — 
incumbrances in Ireland, 176 — 
effect of re^^istratiop, if?— scheme 
for inyestigatiqn of titles, 179— 
sales under direction of the Court of 
Chancery, 181 — benefits of the 
scheme, 184 — Incumbered Estates 
Commission, 1 86 — objections to 
selling under ipecial conditions of 
sale, 187. 

Treaties, 259. 

Trp^tees, 431. 



Uniyersities of Qzibrd and Caml^ridge, 
Commission o^ inquiry as to, 269. 



Witness, 71— 78-88. 



WO QW TBI f IPfiSIBHTO TOfclTM*. 



LOWDOM? 

SpornswoQpBs and Saaw 
Nfwittrfet-S^^r^, 
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